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United States constitution — State retrospective laws not forbidden by, 
when.—The constitution of the United States does not prohibit a State from 
enacting retrospective laws or ordinances of a civil nature which take away a 
right of action or divest rights invested in an individual, if these laws do not 
impair the obligation of a contract nor divest settled rights of property. 

Oblivion and indemnity, statute of — Plea raising —What necessary to be 
shown under.— A defendant pleading that the acts charged against him were 
done in pursuance of orders received from United States military tribunals 
or officers, in accordance with section 4, art. x1, of the State constitution, 
need not show that the authority of the tribunal or officer was rightful and 
legal in the particular matter in question. 

Sheriff — Bond — Action on— Money paid over under military orders — 
United States constitution — Impairing obligation of contract.—A sheriff 
is not a mere bailee of money coming into his hands, who is exonerated from 
liability by the exercise of ordinary care and diligence. His duty is to pay 
over the money to those legally entitled thereto, and his bond has the force 
of a contract that he will not fail upon any account to make the payment. 
Hence, section 4 of art. x1, of the State constitution, in so far as it releases 
him from such liability, even where the fund was misapplied in pursuance 
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of military orders, is in conflict with the constitution of the United States- 
as impairing the obligation of a contract. 

4. Sheriff — Bond — Action on— Statute of limitations commences running, 
when — Act of Congress — Jurisdiction of Federal courts.—A sheriff who, 
during the late rebellion, and subsequent to March, 1863, misapplied money 
in his hands, under a military order of the United States, will be protected 
against any action therefor in the courts of this State, brought more than 
two years after the date of his return showing the execution to have been 
satisfied. The Congressional act of limitations (12 U. 8S. Stat. 757) is binding 
on State as well as Federal courts. 


Appeal from Warren Circutt Court. 
T. T. Bruere, for appellants. 


Defendant is protected by section 4, article x1, of the State 
constitution, and the defense is sufficiently pleaded. If, whenever 
this section is invoked, defendant must show the legality of the 
military order under which he acted, the section would be nuga- 
tory. (Clark v. Dick, 9 Am. Law Reg. 742.) This court has 
held that the circumstances under which the order was issued, such 
as the pressure of military necessity, or at whose instance it 
issued, need not be shown. (Drehman v. Stifel, 41 Mo. 203.) 
The existence of the urgency or military necessity will be conclu- 
sively presumed from the order itself. The only facts required 
to be proved by defendant are: first, that the military order 
existed ; second, that those issuing it were then clothed by the 
United States with military authority over Missouri. (Clark 
v. Dick, supra. ) 

It is immaterial, under the section referred to, that defendant 
was a private citizen. (See same case. ) 

That section is not a bill of attainder nor an ex post facto 
law. (Drehman v. Stifel, 8 Wall. 595.) 

Nor is the law void as being retrospective. Retrospective 
laws are not void for.that reason, unless they are made so by 
express constitutional provisions. Now this is not a statute law, 
but a part of the constitution of Missouri itself—a part of the 
fundamental law of the State, which cannot by implication be 
nullified by another part of that same instrument prohibiting 
the Legislature from passing retrospective laws. (Const., art. 
I, § 28.) 
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Section 4 of article x1 did not impair the obligation of defend- 
ant’s contract as contained in his sheriff’s bond. (Drehman y. 
Stifel, 8 Wall. 601.) The obligation of the bond was not to 
pay over the $10,000 to Judge, but to faithfully discharge 
his official duties. The ‘‘ duties”? meant were certainly not 
those imposed on him at the time the bond was executed, other- 
wise they could not afterward be altered by the Legislatnre. 
Yet undoubtedly that body might require the sheriff to pay the 
balance in his hands into court, or into the county treasury; or 
the State convention could direct him to pay it over in obedience 
to military orders. If there was no legal authority for the mili- 
tary order, defendant has his remedy against the government. 

This suit is barred by the Congressional statute of limita- 
tions. (12 U.S. Stat. 755, § 7.) 

The action was brought more than two years after the execu- 
tion was returned satisfied. From that date, and not the time of 
demand, the statute began torun. (See Clark v. Dick, supra, 
and Bigelow v. Forrest, 9 Wall. 848-9.) And the operation of 
this act is not confined to the case when arising in the Federal 
court, but affects it in a State court as well. (See Mayor of 
Nashville v. Cooper, 6 Wall. 247; Clark v. Dick, swpra. ) 

Defendant was a mere bailee, and responsible only for ordinary 
care and diligence. He was certainly not liable if the money 
was taken from him by irresistible force, and under threats of 
his personal liberty. 


E. A. Lewis, for respondent. 


I. By the terms of his bond, defendant in effect contracted to 
pay over to plaintiff any surplus in his hands after satisfying the 
execution; and section 4, art. x1, of the State constitution, in 
so far as it released defendant from that obligation, ‘‘ impaired 
the obligation” of his contract. This section in the case at bar 
would not merely modify plaintiff’s remedy, but would take it 
away altogether. 

In the case of Drehman v. Stifel, 8 Wall. 595, this section 
was permitted to govern, solely because it did not bar plaintiff 
from his right to recover property rights, but only from a specific 
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form of action. It was said that the result might be different if 
‘* by giving effect to the provision the party was precluded from 
asserting a title or enforcing a right.” That suit was for the 
recovery of property which plaintiff charged to have been tortiously 
taken from hirh, and the action was not for the enforcement of a 
contract, but a preventive remedy for a forcible and wrongful 
ousting. 

In this case the action is brought specifically for the enforce- 
ment of a contract, under which the plaintiff had acquired vested 
rights at the time of the adoption of the constitutional provision 
which is here arrayed against him. 


II. Even supposing the provision to be constitutional, it has 
no application here. Defendant had no military authority; nor, 
properly speaking, was the act done by him under ‘ orders 
received by him” from one vested with such authority. A pri- 
vate soldier may receive an order from his superior officer. But 
the law could not have been intended to apply to any unauthorized 
direction given by a military officer to a person not subject to his 
control, and under no obligation, military or civil, to obey him. 
Such a construction would give perpetual license to the commis- 
sion of all the crimes in the calendar. The defendant stood in 
no relation of subordination to the military officer whose dictates 
he chose to obey. But further, under this law the person who 
gives the order must also have ‘‘ authority vested in him by the 
government of the United States, or that of this State, to do such 
act.”? The provost marshal never was vested with authority from 
either government to deprive Judge of his lawful property. The 
whole proceedings of the military commission under which he 
acted were void, and could not validate any act, order or sentence 
of theirs which had no other “ authority ”’ to sustain it. 


If. The Congressional statute of limitation has no applica- 
tion, as demand was made not far from January 1, 1867, at 
which time the cause of action accrued, and suit was brought 
April 23d of that year. (Kivett v. Massey, 63 N. C. 240; Pope 
v. Hays, 1 Mo. 450.) 
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H. C. Lackland, for respondent. 


The ‘‘ authority”? referred to in section 4, art. x1, is legal 
military authority, such as the government possessed under the 
constitution and laws to clothe its officers with. The provost 
marshal had no authority whatever over the sheriff, who was a 
mere civil officer and not under his control. The case of Dreb- 
man v. Stifel, and every case where section 4 has come up, were 
cases where the acts complained of were military acts aud dove 
by persons in the military service, or subject to military order. 
This case does not come within the principle of those cases. (See 
Smith v. Owens, 42 Mo. 508 ; Edmondson v. Kite, 43 Mo. 176. ) 
The case of Wellman v. Wickerman, 44 Mo. 484, went off on a 
question of eminent domain. 

The Congressional act of limitations was never designed to 
establish a rule in State courts limiting suits on sheriffs’ bonis. 

If the sheriff were overpowered by the military force, he ought 
tu have gone to prison rather than to have paid the money. Rob- 
bery or theft is no defense to a suit on a sheriff’s bond for 
money collected on execution. (United States v. Prescott ef a/.., 
3 How. 578; Thompson v. Board of Trustees, 30 Ill. 99 ; Com- 
mouwealth vy. Cowley, 3 Penn. St. 372; Haller v. State, 22 
Ind. 125.) (Counsel argued other points embraced in the briet 
of E. A. Lewis. ) 


Waaner, Judge, delivered the opinion of the court. 


This was an action on the official bond of defendant as sheriff 
of St. Charles county. The petition averred that an execution was 
placed in his hands against the plaintiff from the St. Louis Cir- 
cuit Court, on a judgment rendered May 5, 1864, for the sum 
of $15,000, with interest and costs; that upon a sale of the 
plaintiff ’s property by the defendant there remained in his hands 
the sum of $5,695.40, after satisfaction of the execution, which: 
he failed and refused to pay over to plaintiff on his demand as 
required by law. Judgment was therefore asked for the penalty 
of the bond, with an assessment of damages, etc. 

Defendant’s answer admitted the execution of the bond sued 
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on. It also admitted the execution, salg and receipt of the pro- 
ceeds, as stated in the petition, but set up as a special defense 
that he (defendant) was ready and willing to pay over the alleged 
surplus to plaintiff at the proper time, but was restrained and 
prevented from doing so by orders from the provost marshal 
general of the department of Missouri, who was vested with mili- 
tary authority by the government of the United States over the 
State of Missouri; that by order of said provost marshal he was 
compelled to pay over the said surplus to one Arnold Krekel, in 
part satisfaction of a fine of $10,000 which had been adjudged 
against the plaintiff by a military commission before whom he 
was tried. 

Defendant therefore pleaded section 4 of art. x1 of the State 
constitution, and the convention ordinance of March 17, 1865, 
in bar of the suit. He further pleaded and relied on section 7 
of an act of Congress, approved March 3, 1863, providing a limi- 
tation as therein stated in certain cases. It was also set up and 
pleaded that the defendant was compelled by overpowering force 
and under threats to his personal liberty to pay the said money 
over to Krekel as before alleged. 7° 

To all of the above part of the answer the abled: demurred 
on the ground that it constituted no defense to the action. The 
demurrer was sustained by the court, and the defendant excepted. 
The trial then proceeded on the other issues raised by the answer 
and reply, involving mainly the fact or sufficiency of the plain- 
tiff’s demand before commencing this action, and judgment was 
finally given for the plaintiff. 

Upon the part of the defendant it is insisted that the consti- 
tutional provision set up in the answer as a bar, affords a complete 
defense and amounts to a full protection for the defendant, while 
the plaintiff’s counsel take the ground that the case is not within 
the terms of the section of the constitution relied on, and there- 
fore is unavailing for the purposes for which it is pleaded. 

The section in the constitution referred to is as follows: ‘‘ No 
person shall be prosecuted in any civil action or criminal pro- 
ceeding for or on account of any act by him done, performed 
or executed after the first day of January, 1861, by virtue of 
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military authority vested in him by the government of the United 
States, or that of this State, to do such act, or in pursuance of 
orders received by him from any person vested with such 
authority ; and if any action or proceeding shall have heretofore 
been, or shall be hereafter, instituted against any person for the 
doing of any such act, the defendant may plead this section in 
bar thereof.”” (Const., art. x1, § 4.) 

This provision was before this court in the case of Drehman 
v. Stifel, 41 Mo. 184, and it was there held that it did not 
conflict with the constitution of the United States; that it was 
intended as an act of indemnity, oblivion and pardon: of indem- 
nity as far as it affected civil actions, and oblivion as it affected 
criminal proceedings, and that it was not in opposition to the bill 
of rights. 

The constitution of the United States does not prohibit a State 
from enacting retrospective laws or ordinances of a civil nature, 
which take away a right of action, or divest rights invested in 
an individual, if these laws do not impair the obligation of a 
contract nor divest settled rights of property. Drehman v. Stifel 
was taken by appeal to the Supreme Court of the United States, 
and the decision of this court was sustained throughout, but it 
was intimated in the concluding paragraph of the opinion that 
the case might be different if by giving effect to the constitutional 
provision the party was precluded from asserting a title and 
enforcing a right. 

The objection is raised on behalf of the plaintiff that the 
defendant is in no situation to take advantage of the constitu- 
tional immunity, because it is not shown that he was in the 
military service, nor that the court-martial that passed sentence 
on the plaintiff had jurisdiction of the case they attempted to 
try. But if the defendant is required to show the legality of the 
military court and the righteousness of the authority of the orders 
issued by the provost marshal general, then the constitution 
simply amounts to no protection at all; for without this constitu- 
tional provision, if it could be shown that the act was justified 
or authorized by competent and lawful authority, then certainly 
no action would lie. 
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As to defendant’s being a private citizen, no distinction is drawn. 
The section uses the broad and comprehensive language, ‘‘ no 
person shall be prosecuted in any civil action,” etc. It is well 
known, and the framers of the constitution were aware of the 
fact, that in the violent struggle that was raging in Missouri 
during the civil war, and especially after the proclamation of 
martial law, the military arm was accustomed to avail itself of 
the service of civilians, and often issued orders for them to 
execute. They acted in obedience to the military power, and are 
as much within the meaning of the constitution as if they had 
been actually mustered in the service. 

The averment in this answer is sufficient to bring defendant’s 
case within the constitution. It states that he acted in accordance 
with orders from the provost marshal general of the department 
of Missouri, who was vested with military authority by the gov- 
ernment of the United States over the State of Missouri. The 
parties who were engaged in the conflict at that time did not stop 
to argue about technicalities, nor scrutinize very closely whether 
orders were in strict conformity with law. 

These facts were well known, and it was intended that the 
actors should have indemnity and repose after the struggle was 
ended and peace restored. The case of Clark v. Dick, in the 
United States Circuit Court for the district of Missouri (9 Am. 
Law Reg., N. S., 739), is in point. The action was originally 
commenced in the State court and afterward removed to the 
Circuit Court. It was trespass, alleged to have been committed 
in the city of St. Louis, in January, 1862. The defendant was 
one of a committee who revised compulsory assessments or con- 
tributions made against different individuals, the plaintiff being 
one, by order of the general of the army in command of the 
department of this State. 

So far as the record shows, the defendant was at that time a 
private citizen, and among other pleas he set up the section 
alluded to in the State constitution. The court decided that the 
facts pleaded brought the case within the above-mentioned section 
of the constitution of this State, under which they were a good 
defense ; that section 4, art. x1, which in substance exempts per- 
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sons from liability for acts done during the recent civil war by 
virtue of military authority vested in them by the government of 
the United States, or in pursuance of an order received from any 
person vested with such authority, is valid, and protects from 
prosecution or action all who can show for their acts the authori- 
zation of a military officer acting under the commander-in-chief 
of the army of the United States. 

Judge Miller delivered the opinion of the court, in which he 
said: ‘‘ The defendant thus acted in pursuance of orders from 
one vested with full military authority, and unless we are to go 
into the question whether such authority can possibly exist in this 
country, we must concede that the case is one intended to be pro- 
vided for by this section. If the defendant is required to show 
that the authority of the military commander was a rightful and 
legal authority in the particular matter in question, then the pro- 
vision in the Missouri constitution is useless. For it must be 
conceded in all courts that an act justified by lawful and compe- 
tent authority in the particular case cannot be the founda- 
tion of an action. The clause we are considering was not 
intended for such a case. It was not needed. But the framers 
of that instrument were aware that many acts of violence had 
been done by the military and by those subject to military orders, 
for which it might be difficult to find legal and technical justifica- 
tion, but which were thought to be necessary and proper to main- 
tain the national supremacy. ‘They therefore intended to provide 
for those cases. And while they did not pretend to give protection 
to lawless violence, committed by persons without orders from 
any competent authority or any recognized military officers, they 
did intend to shield from prosecution all who could show for 
their acts the authorization of a military officer, acting under the 
commander-in-chief of the army of the United States. The wis- 
dom of this ordinance has lost none of its force by the lapse of 
time. As a provision for the repose and quiet of the community 
it could nowhere be more useful than in Missouri.” 

I think, therefore, that the defendant stands in an attitude to 
avail himself of the benefits of the constitutional clause, provided . 
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the order did not impair the obligation of a contract. On this 
question my mind is decidedly in favor of the plaintiff. 

The defendant’s bond was conditioned to discharge the duties 
of the office of sheriff according to law. It is well established 
that a public officer who is required to give bond for the perform- 
ance of his duties, and the proper payment of moneys that may 
come into his hands as such officer, is not a mere bailee of the 
money, exonerated by the exercise of ordinary care and diligence. 
His liability is fixed by his bond, and no parting with the money, 
or loss either by theft, robbery or otherwise, will release him from 
his obligation to make payment. (United States v. Prescott, 3 
How. 578; Muzzy v. Shattuck, 1 Denio, 233 ; Hancock v. Haz- 
ard, 12 Cush. 112; Commonwealth v. Comly, 3 Penn. St. 372 ; 
State v. Harper, 6 Ohio St. 607; Halbert v. The State, 22 Ind. 
125.) The duty of the sheriff is to pay over money coming into 
his hands to those legally entitled thereto, and his bond is the 
contract that he will not fail upon any account to do this act. 

In my opinion this is a contract within the meaning of the 
constitution of the United States, which the States are prohib- 
ited to impair, and any law or ordinance of a State which seeks 
to release the officer from his obligation should be treated as a 
nullity. 

This brings us to the last question in the case, and that is the 
statute of limitations passed by Congress (12 Stat. at Large, 
T5T ), and which is pleaded as a defense. ‘The seventh section 
of the act provides ‘‘ that no suit or prosecution, civil or crim- 
inal, shall be maintained for any arrest or imprisonment made, 
or other trespasses or wrongs done or committed, or act omitted 
to be done, at any time during the present rebellion, by virtue or 
under color of any authority derived from or exercised by or 
under the President of the United States, or by or under any act 
of Congress, unless the same shall have been commenced within 
two years next after such arrest, imprisonment, trespass or wrong 
may have been done or committed, or act may have been omitted 
to be done.” 

The objection made to this plea is that it is inapplicable to a 
case originated and tried in a State court, and that Congress has 
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no power to pass a statute of limitations binding on the State 
courts. 

In the case of Cooper v. Mayor of Nashville, 6 Wall. 247, 
the question was fully considered, and it was established that 
Congress had the constitutional right to provide for the trial of 
this class of cases in the national courts. Judge Miller, in 
speaking on this point in Clark v. Dick, sapra, declares that 
if Congress has the right to determine in what courts such ques- 
tions must be tried, it must necessarily have the power to regulate 
the remedy, including the right to prescribe the time within 
which the suit may be brought. He further says: ‘‘ Nor is the 
objection sound that in such cases the action, if tried in the State 
courts, would be subject to the law of limitations prescribed by the 
States, while in the Federal court a different rule would prevail. 
For the act of Congress, by its terms, applies to all cases of the 
character described in the statute, and we see no reason to limit 
its application to the Federal courts. If Congress has a right to 
legislate on this subject, it has the right to make that legislation 
the law of all courts into which such a case may come, and we 
think they have done this in the statute under consideration.” 

But the position is further assumed that even admitting that 
the statute applies, still, under our law, it does not begin to 
run till demand made ; and the record shows that no demand was 
made for the money by Judge till the latter part of the year 
1866, or the first of 1867, and this suit was instituted on the 3d 
day of April, 1867. When the statute of limitations begins to 
run, so as to bar an action on the bond of the sheriff for fail- 
ing to account for moneys collected by him, was considered by 
this court in the recent case of The State, to use of Winburn 
et al., v. Minor e¢ al., 44 Mo. 373. It was there held that the 
cause of action did not accrue so as to put in motion the statute 
of limitations until there had been either a demand of payment 
by the parties in interest, or until the officer had made a proper 
return to the court ordering the sale of the property and showing 
the amount of money realized therefrom. In examining the 
authorities it was remarked: ‘In Massachusetts it is held that 
the cause of action does not accrue till demand of payment 
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is made upon him (the sheriff), and consequently that the statute 
of limitations only then commences running.” (Weston vy. 
Ames, 10 Metc. 244.) 

So also in Louisiana and Connecticut and various other States. 
(14 La. 216; 1 Root, 303; U. S. Dig. 644, § 209.) But in 
Georgia it is held that the action accrues and that the statute 
begins to run in favor of the sheriff from the time the money 
was received by him on the execution (9 Ga. 413; Ang. on 
Liens, § 142 in note); while in Alabama the holding is that the 
cause of action accrues and the running of the statute com- 
mences from the time the fact of the collection is made to appear 
by the return of the execution satisfied. (Governor v. Stonum, 
11 Ala. 679.) Mauch difficulty has been experienced in determin- 
ing the time of the occurring of the action with reference to the 
defense of the statute of limitations. The Massachusetts rule 
may place the subject too much in the control of the creditor, 
and lead to a frittering away of the protection designed by the 
statute to be thrown around officers and their sureties, while the 
Georgia rule goes as far in the opposite direction. The Alabama 
rule appears to us to be the better one; and as the question is 
open for adjustment, we are inclined to adopi that rule here. 

Now the return in this case showing the sale, the amount of 
money realized, and the disposition that was made thereof by the 
officer, was made on the 24th day of September, 1864. From 
that time the statute commenced running, and as more than two 
years — the limitation prescribed —was suffered to elapse before 
this suit was instituted, we think the statute constitutes an effec- 
tual bar to its prosecution. 

The counsel have referred us to Pope v. Hays, 1 Mo. 450, to 
show that a demand was necessary before the statute would com- 
mence running. But that case is not in point. It merely shows 
that a strict demand is necessary before the plaintiffs will be 
entitled to the damages given by the statute for detaining the 
money. The same is now the statute law of this State (Wagn. 
Stat. 614, § 65), but it has no bearing upon the question as 
to when the limitation commences as to the principal amount. 
Wherefore it is the opinion of the court that the judgment be 
reversed ; the other judges concurring. 
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GeorGE RIcHARDSON, BY GUARDIAN, Respondent, v. Henry 
RIcHARDSON ef al., Appellants. 


1. Wills — Life estate — Survivorship — Guardianship.— By the terms of a 
will, testator’s daughter was to take the care of two brothers during their 
lives, and “in so doing” was to have the use and benefit of the personal prop- 
ery of the testator, and to have the possession of his land for the care and 
support of herself and children and her brothers. A special guardian was 
appointed for the latter. Held, that under the will, in the absence of any 
further provision, her death having occurred before that of her brothers, her 
husband could not succeed to her position in the control of the property and 
the care of her surviving brothers. No title vested in her as trustee, and 
there was no trusteeship into which her husband could enter, either under the 
will or by virtue of a judicial appointment. 

And no estate vested in her children. Their interest was through the 
mother, and was dependent upon her fulfilling the terms of the will in respect 
to the care and support of her brothers. 

2. Guardian — Ward's estate — Sale — Lease.—A guardian has no power, with- 
out judicial sanction, to sell his ward’s estate, but he may lease it. Anda 
contract made by a guardian, by which the other party thereto should con- 
tinue in possession of land belonging to the ward, on the condition of paying 
annually a contingent sum, to be fixed by a commissioner, for the support 
of the ward, might be upheld as a lease without the aid of court. 

3. Equity — Decree, when may be set aside.— Semble, that after a lapse of three 
years, a decree of court cannot be set aside on motion. 


Appeal from Jefferson Circuit Court. 


J. J. Williams, for appellants. 


There is in the will an express devise to Ellen of the use and 
occupation of the whole estate during the lives of Samuel and 
George, and not for their support alone, but for that of her own 
children. The estate was a trust in her hands, partly for the 
benefit of her children, and continues so still. Her death does 
not destroy the trust. That the words of the will are sufficient to 
create a trust, see Pierce v. McKeehan, 3 Watts & S. 280; Redf. 
Wills, 174. The trust was not a personal one, but a substantial 
vested one for the life of others; and, on her death, passed by 
operation of law to her husband, clothed with the conditions of 
the devise. The compromise in evidence was a complete defense 
to this suit, and the guardian had power to make it. (1 Pars. 
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Cont. 114, note &.) And the action of the court setting it aside 
on motion was at best a nullity. 


P. Pipkin and 2. Greer, for respondent. 


The estate in Ellen Richardson being a remainder to take effect 
after the death of both Samuel and George, no curtesy could 
attach during the life of either of them. (Co. Litt. 20a; 8 
Dev. 270; 7 Viner’s Abr. 149.) 

The condition on which she had the use of the property was her 
taking care of the brothers. Her husband had no such power to 
care for them; hence that power ceased on her death. There was 
no trust estate in her which required the appointment of a trustee. 
(Callis v. Ridout, 7 Gill & J. 1.) There was no necessity for a 
trustee. ‘The purposes of the will would be carried out whether 
Ellen lived or died. Her husband was appointed their guardian. 

The will gave no vested interest in the property to Ellen’s chil- 
dren. That interest is nothing but the use of the property while 
the mother took care of Samuel and George—a mere incident 
growing out of her use of the property, and ceasing with her death. 

No sufficient words were used to create a trust estate for the 
children. (Redf. Wills, 433; 2 Sto. Eq., §§ 964, 974.) 

The only inference to be drawn from the clause that Ellen 
should have possession of the land, is that if she took care of the 
two boys and kept them together in her family, she should be 
recompensed with the use of the testator’s whole estate while she 
was doing it. Suppose Ellen had refused to take care of them, 
or had become physically or mentally incapable of doing so, could 
she or her husband claim the right of possession by virtue of her 
fee in the land so long as either of the boys lived ? 

The compromise read in evidence is not binding on George 
Richardson. Under the will Frederitzie had no power to make it. 
If he had, the agreement was void, because it affected the interest 
of Ellington, who was not made a party to the proceedings. And 
it was annulled by decree of the court before suit was brought. 
(Downing v. Still, 43 Mo. 309, and authorities cited.) As to 
the sufficiency of the annulling order, see Taylor v. Hunt, 34 
Mo, 208. 
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Currier, Judge, delivered the opinion of the court. 


This is an ejectment. Both parties claim under the will of 
John Richardson, deceased, and the true construction of the will 
is the first point for consideration. So far as the land in contro- 
versy is concerned, the following are the provisions bearing upon 
it: First, ‘‘I give and bequeath to my two sons, Samuel and 
George; all” the land described in the petition. * * Second, 
‘‘T also give to my two sons, Samuel and George, all my per- 
sonal property, including my negro man Wash; also including 
all money which may be owing to me on note and mortgage, 
which is to be loaned out for the benefit of my two sons during 
their natural lives ; and, third, at their decease my daughter Ellen 
is to have the seventy acres (embracing the land described in the 
petition), including my house; and, fourth, my son-in-law, Mi- 
chael Frederitzie, is to have forty acres; and also, my nephew, 
William Ellington, is to have forty acres on the south side of my 
land, including the Leeds farm, which is to be divided between 
the two; my son-in-law getting the Leeds place after the decease 
of my two sons, Samuel and George; and, fifth, it is my will 
that my daughter is to keep and have the care of my two sons, 
Samuel and George, during their natural lives ; and im doing so, 
my daughter Ellen is to have the benefit of all my personal prop- 
erty, together with my negro man Wash, to keep and support my 
two sons, and all the land is to be in possession of my daughter 
Ellen for the care and support of herself and her children and 
my two sons; together with all the interest of all moneys belong- 
ing to me that may be loaned or on hand; and, sixth, after the 
decease of my two sons, all the money and personal property is 
to be divided equally between my daughter Ellen and my son-in- 
law Michael Frederitzie; and, seventh, I hereby appoint Michael 
Frederitzie guardian of my two sons, Samuel and George, and 
executor to my will.” 

The above-quoted provisions are inartificial in their arrange- 
ment, and redundant and clumsy in their phraseology, but the 
testator’s intent is quite apparent from them. At the time the 
will was made, what was his position? He seems to have been a 
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widower, for no mention is made of a wife. He had, as the will 
indicates, three living children, namely, Ellen (who was the wife 
of the defendant, Henry Richardson) and two sons who were 
insane and incapable of taking care of themselves. These chil- 
dren were the prominent objects of his bounty, although he had 
a son-in-law and nephew, for whom he made some provision, 
and incidentally refers to the children of his daughter as per- 
sons to be supported out of his estate while their mother should 
have the custody of the two sons, providing for and taking care 
of them as pointed out in the wil. There is nothing, however, 
to indicate a purpose on the part of the testator to vest in these 
children a legal interest in the property committed to their 
mother. Their support comes in incidentally through the 
mother, and as a reward in part, it may be presumed, for 
services to be rendered to her unfortunate insane brothers, for 
whom the testator throughout his will manifests a controlling 
solicitude. It is for them that he makes the largest and most 
liberal provisions. Indeed, the bulk of his entire estate was 
pledged to their maintenance; and to put the matter in the 
safest possible position, he vests im them a life estate, and then 
places them under the eye and supervision of their sister, relying 
upon her sisterly interest and affection. But Ellen’s property 
interests might come in conflict with her duty to her brothers; 
therefore, the testator places them under the guardianship of 
their brother-in-law, Mr. Frederitzie, and appoints him _execu- 
tor to see that the provisions of the will are duly carried out. 
The will, although unskillfully drawn, is nevertheless sensible in 
its provisions, and is mainly defective in not anticipating the 
contingency of Ellen’s death prior to that of her two brothers. 
It is her decease, leaving one of the brothers surviving her, that 
has given rise to this contest. 

The will, however, plainly and unmistakably vested in Samuel 
and George Richardson a life estate in the premises in contro- 
versy. ‘The defendants can take nothing therein, under the will, 
while that estate continues. George Richardson still survives, 
and it is the duty of the testamentary guardians, whose appoint- 
ment appears to have been confirmed by the proper court, to 
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protect his interests in the property and guard his person. I see 
no legal ground for the claim that Ellen’s husband succeeded to 
her position in the control of her property, or to the care of her 
surviving brother. There was no title vested in her as trustee, 
and there was no trusteeship into which her husband could enter, 
either under the will or by virtue of a judicial appointment. An 
estate for life, as has already been stated, was vested by the will 
directly in the testator’s two sons; and no estate vested in the 
children of the testator’s daughter. Their interest was through 
their mother, as has been remarked, and was dependent upon her 
fulfilling the terms and condition of the will in respect to the care 
and support of the two unfortunate brothers. Her death termi- 
nated her ability to do that, and left nothing further for her 
children to claim, either directly or through her, from the estate. 
But it appears that the defendant, Henry Richardson (the hus- 
band of Ellen and the father of her children) and the plaintiff 
entered into an arrangement by which the latter, as it was agreed, 
‘should have the possession, use and control of the seventy 
acres” of land embraced in the present suit, subject to certain 
contingent charges for the support of George, the survivor of the 
testator’s two sons. This arrangement is evidenced by a written 
contract containing various carefully-drawn and apparently well-. 
considered provisions in relation to said estate, and the adjust-. 
ment of the rights of the various parties therein interested. This 
arrangement appears to have been entered into in the progress of 
a prior ejectment suit, and as a compromise of the conflicting 
claims therein asserted. The contract was duly executed and 
placed upon the records of the court where the prior ejectment 
suit was pending. If this contract is still in force and binding 
on the parties, it seems to be conceded that it is a good bar to 
this suit. 

The plaintiffs deny its validity, first, upon the ground that all 
the parties interested in the estate were not made parties to the 
instrument ; William Ellington, to whom the testator left some 
land, but no part of that now in controversy, not having joined 
in the execution of the contract. Not being a party he was not 


bound ; but how does that avail the plaintiff? The plaintiff and. 
3—VOL. XLIX. 
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the defendant, Henry Richardson, were parties, and were bound 
by the contract ; provided that Frederitzie, as guardian of George 
Richardson, had power to bind his ward in that behalf. 

He had no authority, without judicial sanction, to sell his 
ward’s real estate, but he might lease it. (See 1 Pars. Cont. 
114, and authorities cited.) The contract in question might be 
regarded as amounting to a lease to Henry Richardson, upon a 
reservation of annual rents. The reasonableness and good faith 
of the transaction are not drawn in question. The contract pro- 
vided that Henry Richardson should continue in possession of the 
premises, paying therefor, from year to year, a contingent sum, 
to be fixed by commission, for the support of Frederitzie’s ward. 
As a lease of the premises, we are disposed to think the contract 
might be upheld. Apparently the arrangement was reasonable 
and judicious, and designed to put an end to litigation. But the 
plaintiffs further insist that the contract has been set aside by a 
judicial order or decree. To show that, the following record was 
read in evidence: ‘In the Circuit Court, February 5, 1869. 
George Richardson, by guardian, v. Henry Richardson. Motion. 
The motion heretofore filed in this cause to set aside and vacate 
a decree of this court, coming on to be heard, the same being 
heard, and by the court fully understood, it is considered by the 
court that the same be sustained.” 

What may have been the subject-matter of the decree here 
sought to be set aside, whether it related to the contract under 
consideration, or when it was rendered, are matters about which 
we are left in the dark. The plaintiff, however, readin evidence 
the record of certain proceedings or entries made under date of 
November 17, 1865, which refer to the contract, but make no 
mention of any decree. But suppose a decree of the date men- 
tioned was made, merging in itself the contract, what authority 
had the court to set aside that decree on motion, after the lapse 
of more than three years? We know of none. ‘he whole mat- 
ter of these supposed prior judicial proceedings is a good deal in 
mist, so far as any light respecting them can be derived from the 
present record. There is nothing to show that the contract under 
review was ever set aside or declared of no effect. Treating it 
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as in force, we are disposed to regard it as a bar to this suit, and 
upon that ground to reverse the judgment and remand the cause. 
The other judges concur. 


4. 
> 





LronarD WELKER, Defendant in Error, v. HENRY WoLVERKUEH- 
LER, Plaintiff in Error. 


1. Replevin — Chattels wrongfully taken, purchaser of — Knowledge of tor- 
tious taking on part of — Jury, what questions submitted to.— Replevin will 
lie against the purchaser of a chattel from one who has tortiously obtained 
possession thereof, notwithstanding that the vendor may have been pecunia- 

‘rily responsible, and the plaintiff nevertheless made no effort to hold him to 
accountability, where no evidence shows that the purchaser was ignorant of 
the wrongful nature of the taking, or that he was in fact misled by the acts 
or neglect of plaintiff. And instructions embodying the law of the case 
should submit these latter issues to the jury. 


Error to Cape Girardeau Circuit Court. 
Houck § Brown, for plaintiff in error. 


The evidence shows that Rogers, at the time Welker sold the 
mare, and ever since, was a resident citizen, and for four years 
the sheriff of Bollinger county, which was also the residence of 
the plaintiff. And upon the principle that no.man shall take 
advantage of his own laches or wrong, plaintiff ought not to 
recover. If any person, feeling himself injured and aggrieved by 
another, will, as in the case at bar, allow the property he claims 
to remain out of his possession in that of a third party in the same 
neighborhood, who is innocent of any wrong, real or fancied, and 
during several years has ample remedy against the alleged 
original wrong-doer, this conduct, as well as his persistent refusal 
to seek damages for the alleged conversion against the wrong-doer, 
ought to bar his action. And again, the evidence shows beyond a 
doubt that however wrongful the taking the mare by Rogers may 
have been, the plaintiff, by his actions after the taking, ratified it 
and consented thereto, and ought not to recover. (1 Sto. Eq. Jur., 
9th ed., § 385; Hall v. Harper, 17 Ill. 82.) If the owner has 
been deceived and defrauded into parting with his property, so 
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that he could claim it from the taker, yet he cannot from one who 
in good faith buys it from the fraudulent taker, and not even if 
the fraud amounted to a felony. (Malcom v. Loveridge, 13 Barb. 
872; Keyser v. Harbeck, 3 Duer, 373; Williams v. Givens, 6 
Gratt. 286; Jennings v. Gage, 13 Ill. 610; Titcomb v. Wood, 
88 Mo. 561; Caldwell v. Bartlett, 3 Duer, 341; Smith v. Lynes, 
1 Seld. 41, and cases reviewed; Kingsford v. Merry, 11 Exch. 
577; 34 Eng. L. & Eq. 607.) 


McWilliams & Green, for defendant in error. 


The property having been tortiously taken from Rogers, the 
plaintiff in error obtained no title to it by purchase under him. 
The maxim is ‘‘ that no one can give good title who has not good 
title in himself ;”’ the owner had a right to reclaim his property 
wherever he could find it. (1 Pars. Cont. 520, § 1.) 


Currigr, Judge, delivered the opinion of the court. 


This is a replevin suit brought to recover possession of a horse 
claimed to be the property of the plaintiff. It was in evidence 
that the horse was taken from the plaintiff in 1863 by one Rog- 
ers; and there was evidence tending to show that the taking was 
a mere act of robbery under the guise of a pretended purchase. 
It is not sought to defend the acts of Rogers, but it is insisted 
that the plaintiff has lost his remedy as against the present 
defendant through his own negligence. It was in evidence that 
the plaintiff and Rogers resided in the same county from 1866 to 
1870, and that the plaintiff made no effort to hold Rogers to 
accountability. Instructions were asked on behalf of the defend- 
ant to the effect that if Rogers was pecuniarily responsible, and 
resided in the same county with the plaintiff, and the plaintiff 
neglected for ‘‘ several years ” after the horse was taken to pro- 
ceed against Rogers, then the plaintiff could not recover against 
a party not knowing of the original wrongful taking. We see no 
error in the refusal of these instructions. Had it been put to the 
jury to find whether the defendant in fact purchased without 
knowledge of the wrongful acts complained of, or whether the 
defendant was in fact misled by the acts or omissions of the 
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plaintiff, the instructions might have merited a different consider- 
ation. As they stand, the want of knowledge on the part of the 
defendant is assumed, and the case is made to turn upon the sup- 
posed neglect of the plaintiff, although the supposed negligence 
may have had no influence whatever upon the conduct of the 
defendant. At the request of the defendant the court instructed 
the jury that the defendant was not liable for damages growing 
out of Rogers’ wrongful acts, unless the defendant participated 
in them. 
Judgment affirmed. The other judges concur. 





THomas J. Cryce, Plaintiff in Error, v. Gustavus A. ANDER- 
son, ExEcuTOR OF EsTaTE OF REBECCA GRISWOLD, Defendant 
in Error. 


1, Administration — Final settlement — Approval, effect of.— Final settle- 
ments of executors, administrators and guardians, when regularly approved, 
have the force of judgments, and can only be attacked for fraud; but such 
fraud may be positive and actual, with intent to cheat and wrong those inter- 
ested, or may consist in any improper act or concealment which operates as 
a fraud and results in loss, whatever the motive. 

2. Administrator’s final settlement — Inventory — Bill of sale— Interest on 
discretionary, when.— Executors and administrators are not to be charged 
with interest upon the inventory and sale bill of the trust estate, as of course. 
Where interest has not been actually collected, it is matter of discretion with 
the Probate Court whether to charge those officers with it or not; and in 
proceedings to set aside final settlements by them on the ground of fraud, 
this court will not review such discretionary action by the Probate Court. 


Error to Warren Circuit Court. 


Rosenburg §& Diggs, and 4. H. Buckner, for plaintiff in 
error. 


I. An administrator’s or guardian’s settlement may be set aside 
in equity, for fraud in the administration or devastavit by him. 
It is not necessary, as assumed by the court in Picot v. Bates, 43 
Mo. 891, that an actual fraud should be proved. It is enough 
that the administrator shall have been guilty of any acts, omissions 
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or concealments by which plaintiffs have been injured. (Sto. Eq. 
Pl., § 187.) It is the difference between fraud in law and fraud 
in fact. Any other view of the law makes these settlements of 
the Probate Court an immunity and protection to dishonest admin- 
istrators, and license to them to defraud their estates. (4 Burnes’ 
Eccl. Law, 603; Young v. Shelton, 3 Hagg. 782; Toll. Ex’rs, 
494; Anderson v. Fox, 2 H. & M., Va., 245; 7 Yerg. 174; 4 
Black, 115; 2 Black, 343.) 

II. Defendant’s attempt to cover up his fraud and failure to 
do his duty as executor, by proof of robbery, is nothing but an 
afterthought. In the final settlement nothing is said of this rob- 
bery. The plaintiffs never had intimation of such loss when this 
suit was instituted. The only evidence that defendant was robbed 
of any money belonging to this estate is his own. He says the 
money stolen was collected during the spring before the robbery. 
The defendant ought to have shown some book or memorandum 
stating when and from whom this money was collected. (Clark 
v. Heury, 9 Mo. 8389; Oldham v. Trimble, 15 Mo. 226; Erwin 
v. Henry, 5 Mo. 469; Tourville v. Roland, 23 Mo. 98; Jones v. 
Brinker, 20 Mo. 87; Mitchell v. Williams, 27 Mo. 899; Strong 
v. Wilkeson, 14 Mo. 118.) 


Henderson & Dyer, Orrick §& Emmons, and L. J. Dryden, 
for defendant in error. 


I. Although the distinctions between law and. equity have 
been abolished, a party seeking to falsify the accounts and 
allowances of administrators must petition the District Court 
as a court of law and equity, and allege the same grounds now 
for the action and interference of the court as were formerly 
necessary to give the court of chancery jurisdiction. It has 
never been held that charging merely that the administrator 
had obtained illegal allowance in his favor in his settlements 
was ground for applying to the chancery court to have such 
allowance set aside and vacated, but he must charge that the 
allowances were procured by fraudulent and false means and 
pretenses, to the injury of the estate and parties interested. 
(Jones vy. Brinker, 20 Mo. 88; State, to use of Tourville, v. 















OCTOBER TERM, 1871. _ 89 





Clyce v. Anderson, Ex’r of Griswold. 


Roland, 23 Mo. 98; Whittelsey v. Dorsett, 23 Mo. 236; Sulli- 
van County v. Burgess, 87 Mo. 800; Picot v. Biddle, 35 Mo. 
41; Mitchell v. Williams, 27 Mo. 400.) And the reason for 
this is obvious. All final settlements of executors and adminis- 
trators are made upon proof of due notice given by publication 
to all parties interested in the estate, thus affording every person 
interested in such estate an opportunity to appear and resist any 
illegal or improper allowance or statement of account upon such 
final settlement, or any previous settlement; and the aggrieved 
party has the right of appeal during the term of the Probate 
Court at which the final settlement is made, and for ten days 
thereafter. In default of such appearance and appeal, the judg- 
ment of the Probate Court must be binding and conclusive, 
except in cases where such settlements and judgments have been 
procured by false and fraudulent pretenses made by the executor 
with intent to cheat and defraud. Otherwise the notice required 
by law to be given by executors and administrators of their 
intention to make final settlements, would be nugatory and with- 
out purpose or effect. 


II. The law and the courts presume that courts having probate 
jurisdiction perform their whole duty in this regard, and courts 
will not interfere and set aside settlements which bind the estate 
with the force of judgments, unless impeached for fraud. Courts 
will not impute fraud to every allowance and settlement which 
cannot be satisfactorily explained. (Picot, Adm’r of Dillon, v. 
Bates, 47 Mo. 391.) 


Iif. Whether interest shall be charged is a matter of discre- 
tion with the court; that discretion the Probate Court exercised. 
Superior courts never interfere with the discretion of a lower 
court. The evidence upon which the lower court acted, and by 
which it was influenced in its actions, is not before this court. 
(Madden v. Madden, 29 Mo. 544. ) 

IV. It appears that defendant lost by robbery about $5,500 of 
money belonging to the estate. In case the account should be 


reopened, he would be entitled to a credit for that. (Townshend, 
Adm’r, v. Meagher, 44 Mo. 356-7.) 
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Buss, Judge, delivered the opinion of the court. 


Rebecca Griswold bequeathed and devised all her property to 
her nieces, daughters of defendant Anderson, the executor, and 
this suit is brought by said daughters and their husbands to set 
aside the final settlement of the executor upon the ground of 
fraud. The answer admits mistakes and errors in the settlement, 
but denies fraud, and claims that had it been correctly made, the 
balance in favor of plaintiff would not have materially differed 
from the one found. The defendant also claims the protection 
of the approval of said final settlement by the Probate Court as 
a judgment, which cannot be impeached unless shown to have 
been obtained by fraudulent arts and contrivances. 

That final settlements of executors, administrators and guardi- 
ans, when regularly approved, have the force of judgments, and 
can only be attacked for fraud, has always been the settled law 
in Missouri. But difficulties arise in attempting to distinguish 
between fraud and mere error, and no general definition that 
shall embrace all cases that are reviewable in a court of equity 
can be given. Lord Hardwicke, as quoted by Judge Story in his 
Equity Jurisprudence, section 186, note, says: ‘‘ Fraud is infi- 
nite, and were a court of equity once to lay down rules how far 
they would go, and no farther, in extending their relief against it, 
or to define strictly the species or evidence of it, the jurisdiction 
would be cramped and perpetually eluded by new schemes which 
the fertility of man’s invention would contrive.” And while dis- 
approving of a quoted definition as not including the larger class 
of implied or constructive frauds which are within the universal 
jurisdiction of a court of equity, and not attempting a complete 
definition, Story himself says in section 187 that fraud, ‘in the 
sense of a court of equity, properly includes all acts, omissions 
and concealments which involve a breach of legal or equitable 
duty, trust or confidence justly imposed, and are injurious to 
another, or by which an undue and unconscientious advantage is 
taken of another.” 

In considering the liability of final settlements to be reviewed 
and impeached, judges of this court have used language that 
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sometimes renders it doubtful whether they supposed that in order 
to give the court jurisdiction the fraud should be positive and 
actual, with intent to cheat and wrong those interested in the 
estate, or whether any improper act or concealment will suffice 
that operates a fraud and results in loss, whatsoever the motive. 
Yet, from an examination of all the cases, I am satisfied that 
this court never intended to confine the relief to the former class 
of cases. I am certain such was not its intention in Picot v. 
Bates, 47 Mo. 390; and in several cases settlements have been 
set aside where it did not affirmatively appear that there had been 
a deliberate design to cheat. 

Courts will scrutinize more closely an ex parte judgment—and 
especially when the person obtaining it holds a fiduciary relation 
to those affected by it— than one obtained by litigation between 
equals. Administrators, etc., are trustees; they alone are sup- 
posed to be thoroughly advised in regard to the trust funds’; their 
exhibits must necessarily be greatly relied upon by those inter- 
ested in the fund; their settlements are often practically ex 
parte, with no one to scrutinize their accounts but the Probate 
Courts, which are easily deceived, and which, unfortunately, are 
often negligent, and trust too much to the good faith and 
intelligence of the administrator. With such opportunities 
for overcharging, suppression and concealment, and with the 
fiduciary and trust relations held by them, administrators, execu- 
tors and guardians are under peculiar obligations to see to the 
accuracy of their accounts, and that judgment of approval is not 
based upon any wrong showing of theirs. While those interested 
in the estate to be settled may appear and contest the settlement 
account, still the trustee none the less represents the estate as 
well as himself, and cannot throw off his trust relation by giving 
notice that he will close it up. Under these circumstances any 
omission or concealment that wrongs the estate must be consid- 
ered as fraudulent, without reference to the motive that dictates 
it. We are often deceived by the same word in different associa- 
tions and relations. A judgment is usually the result of a contest 
between parties when neither are under legal obligations to make 
greater disclosures than their interest requires. In such a case 
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it may be no fraud to neglect to communicate facts that would 
materially affect the result. But in a settlement like the one 
under consideration nothing can be innocently concealed, and in 
applying the term ‘‘ judgment” to the approval of such a settle- 
ment we should not overlook its different character and the 
different relations of those interested in it. 

The obligations of the defendant to all interested in the estate 
arising from the fact that he was executor, are greatly increased, 
so far as the plaintiffs are concerned, from the fact that he was 
their father, that both were young, and at the time of settlement 
one was a minor, and he was not only her natural guardian, but 
had given bonds as curator of her estate. It was, therefore, 
doubly his duty to see that their rights were guarded. 

The plaintiffs first charge the executor with fraudulently 
obtaining a credit of $1,446.50, by giving up to the maker 
without collection a promissory note inventoried at that amount. 
It appears that the note was given to the testatrix by one Fischer, 
her nephew, for borrowed money, and there was evidence tending 
to show that she intended the amount as a gift to him, except in 
a contingency, which did not happen. ‘The executor surrendered 
the note by order of the Probate Court, and was credited with its 
amount. Without considering the authority of the court to make 
the order, or the propriety of the act, the evidence shows that the 
executor acted openly and in good faith, carried out what he had 
reason to suppose was the design of the testatrix, and there was 
no fraud in obtaining a credit for the amount. 

Second, the testatrix left a farm which was rented out by the 
executor, and he failed to charge himself with some $1,500 of 
the rent received. It appears that the eldest daughter of Mrs. 
Clyce had been educated at the expense of her aunt, the testatrix, 
while living, and that she verbally enjoined upon the executor to 
educate the youngest daughter out of her estate. The will, how- 
ever, made this provision for her education, to-wit: That 
Rebecca (Mrs. Clyce) should have the use of the home farm and 
slaves bequeathed to both until her sister should marry or arrive 
at age, Rebecca being required to support her in a handsome 
manner, and to educate and clothe her suitably. Rebecca failed 
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to occupy the farm and to support and educate her sister, and 
the executor construed the will as appropriating the use of the 
farm to that end. He accordingly used the rents for that pur- 
pose, and failed to charge himself with them as executor. It is 
not material to inquire in this proceeding into the precise accu- 
racy of his account or the regularity of his action; it was taken 
in good faith, and there was enough in the will to relieve him 
from any charge of fraud in the premises. 

Third, the executor is charged with fraud in the matter of inter- 
est—first, in not crediting the estate with interest upon his inven- 
tory and sale bill; and, second, in charging to the estate interest 
never paid. It is obvious that interest must have been collected 
not accounted for, inasmuch as the sale bill was over $3,000 and 
the inventory over $14,000, and all the interest credited the estate 
is an item of $215 in the second annual settlement. On the other 
hand, the executor has charged the estate with $2,682.83 interest 
on uncollected claims, and $426.50 interest on distributions. He 
admits these charges to be improper, but exonerates himself from 
actual fraud by saying that the account was drawn up by his 
attorney in his absence. But the act must be treated as his own; 
it is a fraud upon the legatees, and the negligence of the court 
was taken advantage of by charges wholly fictitious. I think, 
therefore, that so much of the account as pertains to interest 
should be set aside. 

Executors and administrators are not to be charged with inter- 
est upon the inventory and sale bill, as of course. Where interest 
has not been actually collected, it is a matter of discretion with 
the Probate Court whether to charge them with it or not; and in 
a proceeding of this kind we cannot review its discretionary action 
when action is had. (Madden v. Madden, 27 Mo. 544.) Inter- 
est collected upon warrants due the estate, over and above what 
is inventoried, and interest upon sales when credit is given, must 
be accounted for; and any suppression or concealment of the 
amount received is a fraud upon the estate. The executor or 
administrator should render an account in detail of all that is 
thus received, but whether he should be charged with anything 
more must depend upon circumstances. If he has invested money 
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at a profit, that profit belongs to the estate. If he suffers money 
te lie in his hands when distribution should be made, interest is 
properly chargeable; and other circumstances may exist where, in 
justice to the estate, courts of probate should require him to pay 
interest upon collections. 

The account under consideration leaves us utterly in the dark 
as to the amount that should be charged the executor. A gross 
sum is put down as “‘ whole amount of interest collected,”? much 
smaller than the amount charged the estate, and less than what 
apparently must have been collected. We are unable, therefore, 
from the record to readjust the interest account. 

The executor charges nothing for his commissions or expenses 
of administration. To those he is entitled, and in readjusting 
his interest account credit should be given him for their amount. 
It might be too late for him now to make it as a new claim, but 
an examination of the record satisfies me that the irregularities 
of the executor, as well as his omissions, false charges, and, in 
effect, concealments, resulted more from a loose way of doing 
business than from fraudulent design, and that he perhaps sup- 
posed he was entitled to the interest for his services. I am, 
therefore, of opinion that he should be still permitted to put in 
his claim for commissions and expenses. 

In regard to another claim which he presents in case the account 
shall be opened, I am in greater doubt. He shows a robbery of 
his store and that his safe was opened. He testifies that there 
was in his safe at the time a bundle of money belonging to the 
estate, which was taken by the robbers. He thinks it was about 
$5,500, but does not know the amount, and says it may have 
been only $3,000 or $4,000. At best, a loss of funds by a trustee 
is always looked upon with suspicion, and a clear case must be 
made before the loss can be charged to the cestuz gue trust. 
This loss has no connection with the interest account, has never 
been charged to the estate, and I think it is too late now to 
bring it in. 

The judgment of the Circuit Court dismissing the petition will 
be reversed, so much of the settlement accounts as pertain to 

interest will be set aside, and the cause will be remanded, with 
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directions to make so far a new settlement, and in said settle- 

ment the executor will be permitted to charge the estate his 

lawful commissions and just expenses not heretofore charged. 
Judge Currier concurs. Judge Wagner absent. 





Tont WEBER e? al., Respondents, v. Mary ANN WEBER ef ai., 
Appellants. 


1. Sheriff’s return — Service.— A sheriff’s return is not bad because it shows 
service upon two minor defendants by leaving a copy of the petition with 
their mother as member of the family of each. 


Appeal from St. Charles Circuit Court. 


Theodore Bruere, for appellants. 


The return is bad. (Stringer v. Stewart, 41 Mo. 400.) A 
person cannot be a member of two families at the same time. 
Neither Philip nor George Weber could have any family. Both 


were minors. 
Charles Dardt, for respondents. 
The service is good. (Wagn. Stat. 1007, § 7.) The statute 


makes no distinction between service on an infant and on an 
adult. (Baumgartner v. Guessfield, 38 Mo. 37-41.) The term 
‘* family” is not confined to persons under the control or in the 
employ of defendant. (Ellington v. Moore, 17 Mo. 424; Wade 
v. Jones, 20 Mo. 755.) 


CurrigER, Judge, delivered the opinion of the court. 


The decision of this cause turns upon the question whether two 
of the infant defendants were properly served with process. The 
sheriff’s amended return shows service as follows: ‘‘ Served the 
within in St. Charles county, Mo., by reading and delivering a 
copy of the same and the annexed petition to the within named 
Mary Ann Weber, * * and served the within writ on Phillip 
Weber by leaving a copy of the same at his usual place of abode 
with Mary Ann Weber, a white person over the age of fifteen 
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years, a member of his family, and being his mother; and served 
the within named George Weber by leaving a copy of the writ 
at his usual place of abode with Mary Ann Weber, a white 
person over the age of fifteen years, a member of his family, 
and being his mother, the 16th day of February, 1871.” 

The objection is taken that Mary Ann Weber, the mother of 
the boys, could not be a member of the family of each at the 
same time; and further, that Philip and George, being in law 
infants, could not have families. These objections are rather 
speculative than practical, and call in question the truth of the 
officer’s return. If the officer made a false return, the remedy 
is in another form. There is nothing of force in the point raised. 
The return shows a good service, and that the copies for the 
infant defendants were left with a very proper person. That 
minor defendants may be served in the manner stated in the 
return is not questioned. (Baumgartner v. Guessfield, 38 Mo. 
87.) It is no objection that the return was an amended one. 

Judgment affirmed. The other judges concur. 


—~ 





Tue Strate or Missouri, Respondent, v. James P. Exvenor, 
Appellant. 


1. Judgment reversed and cause remanded. 
Appeal from Butler Circuit Court. 


MM. Myers, with Chapman § Snoddy, for appellant. 
Ira E. Leonard, for respondent. 


CurrigR, Judge, delivered the opinion of the court. 


This is a slim case. The defendant was indicted for laboring 
on Sunday. At the trial the prosecuting witness was unable to 
fix with certainty upon either the day or year in which the work 
complained of was done. The defendant offered to show on what 
day the work was in fact done, but the evidence was excluded; 
and for that reason, if for no other, the judgment must be 
reversed and the cause remanded. The other judges concur. 
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James R. Hart, Plaintiff in Error, v. Samugt Logan, Defendant 
in Error. 


1. Dower—Land, part payment for by vendee—Sale of after death of vendee— 
Assignment of dower to widow — Rule as to.— Where the vendee of land has 
taken possession and paid part of the purchase-money, although no deed has 
passed but merely a title bond, he has such an interest therein as will make 
his vendor stand seized to his use; and after his death and sale of the prop- 
erty by the administrator, his widow will be entitled to her dower in the 
land, subject, perhaps, to contribution of her proportion of the amount paid 
by the administrator’s vendee in satisfaction of the original vendor’s lien. 


Error to Sizth District Court. 


Dryden & Dryden, for plaintiff in error. 


In cases arising under the execution laws this court has held 
that a vendor who has received part of the purchase-money is a 
trustee for the vendee. (Brant v. Robinson, 16 Mo. 149.) As 
to the general doctrine, see Atk. Titles, § 3; Smiley v. Wright, 
2 Ohio, 512; McDonald v. Ater, 1 Ohio St. 296; 6 Dana, 
Ky., 204. As between the widow and the purchaser from the 
husband’s administrator, she is doubtless liable to contribute to 
the removal of the encumbrance on the title—z. e., in the case 
at bar, the unpaid $1,000 (Sto. Eq., §§ 477-8, 485, 487); but 
the obligation to contribute is not inconsistent with her right to 
dower. 
The object of sections 2-3 of the dower law of 1855 (R. C. 
1855, pp. 668-9) was not to give dower in cases not otherwise 
provided for, but to define with greater certainty than had been 
done before, the rights of parties in classes provided for in section 
1, p. 668, R. C. 1855. 


Redd § Anderson, for defendant in error. 


In equity the use is raised in favor of the purchaser when the 
purchase-money is fully paid, and not before. (Russell v. Allen, 
10 Paige, 249; 2 Sto. Eq., §§ 1207, 1210-11 a, 1259-60; 
Botsford v. Burr, 2 Johns. Ch. 409.) The dower right of the 
wife in the inchoate equity of the husband, arising out of part 
payment of the purchase-money, was provided for under certain 
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limitations by the act of November, 1855. (R. C. 1855, p. 668, 
§§ 2-3.) Prior to this law she had no such right in case of 
part payment. And it is hardly necessary to add that the law of 
1855 can have no application here, as the husband died many 
years before. 








Waaner, Judge, delivered the opinion of the court. 


This suit was brought by the plaintiff, who is the widow of 
Morgan Hart, against the defendant for her dower in certain real 
estate in the city of Palmyra, of which she alleges she is deforced 
by the defendant. The petition avers that Morgan Hart, the 
husband, in his lifetime bought the property in question from 
Reed & Perrin, the owners, on credit, and gave his five several 
promissory notes for the purchase-money, the vendors giving him 
a bond for the conveyance of the title on payment of the notes, 
und putting him in possession; that he afterward paid three of the 
five notes, and then died in possession; that the remaining two 
notes were paid after his death, it not being averred by whom 
paid. The answer admits the contract of purchase as set out in 
the petition, and admits, further, that Hart paid three of the 
notes ($1,500) of the purchase money, which was $2,500, and 
died in possession, and also avers that Hart’s personal estate 
being insufficient to pay his debts, his administrator proceeded 
under the statute to procure an order of sale of the real estate 
from the County Court to pay debts, and accordingly procured 
the order and sold the property at public sale to one Pryor, 
under whom defendant derives title ; that upon the payment of 
the purchase-money, the administrator executed a deed to Pryor, 
conveying all the interest of Hart in the real estate, and upon 
.Pryor and one Williams paying to Reed & Perrin the balance of 
the purchase-money due on Hart’s contract, they executed to 
Pryor a deed conveying the premises in fee simple. The answer 
alleged that therefore Morgan Hart, in his lifetime, was never 
seized of an estate of inheritance, and that plaintiff was not 
entitled to dower. To the matter set up in the answer by way 
of defense the plaintiff demurred, and the court overruled the 
demurrer; and, the plaintiff refusing to file a replication, judg- 
ment was given on the demurrer. 

















OCTOBER TERM, 1871. 49 
Hart v. Logan. 


The whole question, therefore, is the sufficiency of the answer 
as a defense to the plaintiff’s claim for dower. The answer 
admits the purchase of the property in which dower is sought, by 
Hart, the husband, under a valid executory contract, and that he 
had paid three-fifths of the purchase-money, and that at the time 
of his death, and prior thereto, he was in possession. It further 
appears that after the death of Hart his administrator sold the 
property under the statute for the payment of debts, and that 
Pryor, under whom the defendants claim, bought at that sale and 
went into possession under his purchase. Whether the adminis- 
trator paid any of the remaining purchase-money, or how much 
was due and paid by Pryor, or under what circumstances and by 
what authority the vendors of Hart conveyed the legal title to 
Pryor, does not definitely appear. 

The purchase by Hart and his death both took place while the 
code of 1845 was in operation, and consequently the question in 
the case is to be governed by its provisions. It is insisted by the 
counsel for the defendant that the husband, Hart, never possessed 
such an estate as would entitle his widow to dower within the 
meaning of the act then in force. The first section of the law 
relating to dower declared that ‘‘ every widow shall be endowed 
of the third part of all the lands whereof her husband, or any 
other person to his use, was seized of an estate of inheritance 
at any time during the marriage.” (R. C. 1845, p. 430, § 1.) 
It is argued that because the purchase-money was not paid by 
Hart in full, his vendors were not seized to his use; and besides 
quoting some authorities which it is thought sustain this view, 
counsel refer to the revision of 1855, which gives dower in cases 
of this kind in express terms. The inference sought to be drawn 
is that because the Legislature by its subsequent enactment make 
explicit provisions for a cause of this character, it had no previous 
existence. 

But this conclusion does not necessarily follow. It may have 
been deemed wise and prudent, and doubtless was on so import- 
ant a subject, to make the law so definite and clear that there 
could be no cavil respecting its meaning. To create a seizin 
there must be an interest, and certainly when a person has pur- 
4—vOL. XLIxX. 
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chased an estace, taken possession and paid the greater part of 
the price, he has such an interest as will make his vendor stand 
seized to his use. Atkinson, in his treatise on titles, asserts that 
‘it is a general principle of equity that what is agreed to be 
done for a valuable consideration shall be considered as done, and 
therefore, after a contract has been entered into for the sale of 
land, the vendor becomes a trustee of the land for the purchaser, 
and the purchaser a trustee of the money for the vendor.” 

A question entirely similar in principle, and where the statute 
uses nearly the same words as presented here, was passed upon 
and adjudicated by this court. It was a case where land was sold 
under execution, and the point was whether the execution debtor 
had such an interest in the land as would subject it to sale. The 
statute provided that the following property should be liable to be 
seized and sold upon any execution issued upon a judgment, order 
or decree of any court of record: ‘‘ Fifth. All real estate whereof 
the defendant, or any person for his use, was seized in law or 
equity on the day of the rendition of the judgment, order or 
decree whereon execution issued, or at any time thereafter.”” (R. 
C. 1845, p. 478, § 14.) In giving a construction to the above 
section, Gamble, J., whe wrote the opinion of the court, said: 
‘* Without reviewing the decisions from other States, cited in the 
briefs of counsel, it is probably sufficient to declare the view enter- 
tained of the meaning of our statute upon the question now under 
consideration. When parties have bound themselves by agreement 
to convey land and to pay for it, equity recognizes an interest in 
the land as already in the purchaser, and the case is the stronger 
when the purchaser has actually paid in whole or in part; and in 
either case the interest of the purchaser may be sold on execution, 
upon the principle that the vendor is te be regarded as seized in 
equity to the use of the purchaser. But if no money has been 
paid, and if the person who may become the purchaser is not 
actually under any obligation to pay, then there is no seizin in 
the seller, even in equity, to the purchaser’s use, and there is no 
interest in the land in him, which is liable to sale on execution.” 
(Brant v. Robertson, 16 Mo. 129.) In this case Hart was in 
possession under a valid contract ; he paid the larger part of the 
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purchase-money, and his vendors, according to the above author- 
ity, were clearly seized of the estate to his use. The doctrine is 
now well established that where a vendee of lands has died without 
making a full payment of the purchase-money, and without having 
received a conveyance of the legal title,.his widow may never- 
theless, in those States in which dower is allowed in equitable 
estates, go into a court of chancery and compel a sale of the lands 
for the satisfaction of the balance due the vendor and an assign- 
ment of her dower in the surplus. (Thompson v. Cochran, 7 
Humph. 72; Daniel v. Leitch, 18 Gratt. 195; 2 Scribn. Dower, 
152.) As Hart, the husband, had paid a large portion of the pur- 
chase-money, his widow was entitled to dower in all that remained 
after satisfying the unpaid balance. The court below decided 
upon the theory that the husband did not have such an estate as 
would entitle the ‘plaintiff to dower under any circumstances, and 
in this we think it erred. It appears that one Williams bought 
at the sale one of the pieces of property that was included in the 
sale from Reed & Perrin to Hart, but how much he gave, or what 
proportion of the original purchase-money it devolved on him to 
pay, is nowhere shown. A new trial must be had, and the rights 
of the parties adjusted according to the principles heretofore laid 
down. 
. Reversed and remanded. The other judges concur. 





HarnscHen & ORTHWEIN, Appellants, v. FrepErick Lucuts- 
MEYER ef al., Respondents. 


1. Agency — Deed of trust — Fraud— Res geste.—The grantor in a chattel 
deed of trust remained in possession, and failed to have it recorded within 
the proper time, but requested the recorder to file it for record and return it, 
saying that there was some trouble about the property and he might wish to 
alter it. The property being attached in the hands of the grantor, on the 
claim that the deed was fraudulent, and being replevied by the grantee, the 
former would be held to have acted as agent of the latter in the transaction 
with the recorder, and his statements would bind the grantee, in the absence 
of any proof that the grantor was wrongfully in possession of the property, 

or that the grantee repudiated his transaction with the recorder. 
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Appeal from Jefferson Circuit Court. 
Abner Green, for appellants. 


I. Brockvogel’s declarations were hearsay and incompetent. 
He was no party to the suit. There was no proof of a fraudulent 
combination between him and the plaintifis. The proof shows 
that the deed of trust was bona fide, and that the fraud, if any, 
was by Brockvogel on plaintiffs. 

II. The rule of res geste does not apply here. His mere 
possession of the deed is not an act that may be qualified by his 
declarations, and in point of fact he made none touching his 
possession. | 

Ill. There is no proof of his agency. He says nothing to 
prove it. 

IV. The court erred in its judgment. There was no assess- 
ment of the value of the property, nor judgment for its return 
or to pay its assessed value. . 


John L. Thomas, for respondents. 


I. After evidence, as in this case, of a fraudulent combination, 
the declarations of any one of the parties to it may be proved. 
(Wilbur v. Strickland, 1 Rawle, 458 ; Reitenbach v. Reitenbach, 
td. 362.) (Counsel then reviewed the evidence at length to 
show the deed to have been a fraud. ) 

II. The declarations of Brockvogel were admissible as part of 
the res gestz. He was in possession of the deed and the prop- 
erty, and the declarations concerned the recording of the deed. 
(See Greenl. Ev., § 109; 1 Phil Ev., Cow. & Hill, 150, note 3 ; 
td. 161.) 

Ill. The declarations were admissible because Brockvogel was 
acting as plaintiffs’ agent. If not their agent, how came he in 
possession of the deed seven months after its date? Plaintiff 
does not explain this fact. If he was their agent, his statements 
at the time of the conversation about the record are admissible. 
(1 Phil. Ev. 418, notes. ) 

IV. It nowhere appears that the deed of trust, up to that time, 
had been delivered, and the declarations of the grantor prior to the 
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delivery may be given in evidence against the subsequent grantee 
when the transfer is attacked for fraud. (Hurd v. West, 7 Cow. 
752 ; 18 Wend. 490; Sprague v. Kneeland, 12 Wend. 161.) 

V. Any objection to the form of the judgment on the motion 
to assess damages now comes too late, noue having been made in 
the court below. 


CurRIER, Judge, delivered the opinion of the court. 


The plaintiffs sue in replevin to recover possession of various 
articles of personal property, mainly household furniture. They 
claim title under a deed of trust dated January 80, 1869; and 
the pleadings show that the deed was executed on that day—that 
is, signed, sealed and delivered, for the full execution of a deed 
includes its delivery. The defendants claim under an attachment 
of the property in a suit against the grantors in the trust deed. 
Whether this deed was fraudulent as to creditors was the issue 
submitted to the jury for determination. On the trial the court 
admitted certain evidence over the plaintiffs’ objections. The 
only question upon this record requiring examination is, was that 
evidence properly received ? 

The trust deed is not seriously objected to, as without an 
adequate consideration; but it was objected to as having been 
used as a cover to shield the grantor’s property from seizure by 
their other creditors — that is, to hinder and delay them. The 
effort at the trial on the part of the defendants was to show that 
such was the purpose of the conveyance on the part of the 
grantors, and that the grantees and beneficiaries were cognizant 
of that design. 

Upon the face of the deed it appears that it was executed to 
secure $2,000 present indebtedness, and $8,000 to be thereafter 
advanced ; and that the whole was to be paid in seven months 
from the date of the deed. The deed was not recorded till 
September 6, 1869, more than seven months after its execution, 
and consequently after the maturity of the debt it purports to 
secure. As against creditors, the recording was a matter of vital 
moment, since the grantors remained in possession. (Wagn. 


Stat. 281, § 8.) 
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On the first of September, the debt being due, Herman Brock- 
vogel, as the evidence shows, presented the deed at the Jefferson 
county recorder’s office for record, or to be filed for record, 
desiring the recorder at the same time to mark the deed as 
received for record, but to return it to him ( Brockvogel) without 
recording, stating that there was some trouble about the property 
and that he might wish to make some changes in the deed. The 
recorder declined to accede to this request, and Brockvogel left 
the office carrying the deed with him. A few days after, the 
deed was received at the recorder’s office by mail from St. Louis, 
having been transmitted for record by the beneficiaries. There 
was also evidence tending to show that the deed was held up from 
record at the suggestion of the grantors, and that the grantors, 
or one of them, remained in possession of the property down to 
the date of its seizure under the attachment, the latter part of 
September, 1869. 

Under this state of facts and of the evidence, were Herman 
Brockvogel’s statements to the recorder in reference to the deed, 
when he presented it for record, competent evidence against the 
grantees—that is, against the plaintiffs? These statements were 
admitted by the court, and their admission is the matter com- 
plained of as erroneous. 

In what character or capacity did Brockvogel act when he pre- 
sented the deed for record? Did he therein act as the agent of 
the grantees? If he did, then it does not seem to be questioned 
but that his declarations in the line of his agency are verbal acts . 
which may be given in evidence against his principals. Brock- 
vogel either acted for himself or the plaintiff. On the face of the 
transaction, he would seem to have been acting for the plaintiffs. 
If the deed was in all respects an honest one, it is difficult to see 
what interest Brockvogel had in the recording. According to the 
pleadings, the deed had been once delivered to the grantees. 
Seven months after its execution it is found in the hands of one 
of the grantors, who presents it for record. How came it there, 
and why was it offered for record? The plaintiffs do not pretend 
that Brockvogel was wrongfully in possession of the deed; nor 
is there the slightest circumstance to show that they repudiated 
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his acts in presenting it for record. On the other hand, the facts 
and circumstances in evidence were abundant, as it seems to us, 
to warrant the jury in finding that Brockvogel was in possession 
of the deed with the plaintiff’s consent, and that he was expected 
to have it placed on record when he might consider it desirable 
or necessary in order to carry out its objects. In other words, 
there was evidence from which the jury might have found that 
Brockvogel presented the deed for record as the plaintiff’s agent. 
It is fair to presume that the trial court took that view, and that 
Brockvogel’s declarations were admitted on that ground. It was 
for the court to decide whether there was any evidence tending to 
show the fact of agency, but it was for the jury to pass upon its 
sufficiency. There being facts and circumstances from which the 
agency might be inferred, it was necessary for the court to rule 
on the evidence with reference to the contingent finding of the 
fact of agency by the jury. if the plaintiffs’ counsel considered 
the agency unproved or in doubt, they should have asked the 
court to instruct the jury to disregard the statements of Brock- 
vogel to the recorder, in case they failed to find that he was act- 
ing in the capacity of an agent of the plaintiff when he presented 
the deed for record. The failure to give such instruction was no 
error in the court, since no instruction of that kind was asked. 
The action of the court on the subject of instructions is not com- 
plained of, and the judgment will be affirmed. The other judges 
concur. 


pp 





Henry Durrge, Respondent,v. CHarLes H. Morris, Appellant. 
1. Bills and notes — Action upon — Descriptio person#.—A note made payable 


to “the superintendent of the Decatur Agricultural Works” may be sued 
on by the payee in his own name, describing himself as such superintendent. 


Appeal from Cape Girardeau Circuit Court. 


Lewis Brown, for appellant. 


‘The right of the plaintiff to recover is a material and tra- 
versable fact, and should be stated by a substantial aver~-~* | 
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so as to tender an issue to the other party.” (State ef al. v. 
Watson eZ al., 38 Mo. 491.) Hence the issue thereon, when 
tendered, cannot be stricken out on motion. 


Dennis § Wilson, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff is the payee of a promissory note, and brings 
suit in his own name as such, describing himself in the petition 
as he is described in the note, as superintendent of the Decatur 
Agricultural Works. No defense upon the merits is put in, but 
defendant, answering, says that the note is not the property of 
the plaintiff but of the Agricultural Works, which is a corpora- 
tion in Illinois. The answer was stricken out on motion, and 
judgment entered. 

This is no contest about the title of the note; no assignment 
or transfer is pretended, but it is still held by the payee, and the 
defendant will be fully protected by paying it to the one to whom 
he gave it. Whether it was properly taken in the payee’s name 
is a question between him and his corporation, and in no way 
affects the defendant. 

Judgment affirmed. The other judges concur. 





Joun C. NELSON, TO UsE OF HaENscHEen & OnTHWEIN, Appellants, 
v. Frep. LUCHTEMEYER AND FRED. VoLMACK, Respondents. 


1. Replevin — Dismissal of suit — Damages under — Privity of title. —Where 
an action of replevin against a sheriff to recover property seized under exe- 
cution, was brought by a stranger having no title or interest in the property, 
and afterward dismissed, in assessing damages against plaintiff, the latter 
cannot show that the execution debtor, and consequently the sheriff who held 
under him, was not the real owner of the property, and hence was only 
entitled to nominal damages. The rule authorizing such proof of title 
applies only to cases where plaintiff stands in some relation of privity in 
respect to the property, with defendant or those from whom he derives his 
interest, as in Dilworth v. McKelvy, 80 Mo. 149. 
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Appeal from Jefferson Circuit Court. 
Abner Green, for appellants. 


If the defendants in the execution had no title or interest in 
the property levied on, they had no right to the possession of it 
when replevied ; and having neither the right of property nor of 
possession, were not damaged by the replevin. The decision in 
Dilworth v. McKelvy, 30 Mo. 149, is based on the fact that 
defendant had a special interest in the property, and hence a 
right to possession. Here defendants have no interest or right 
of possession. ,That case authorized recovery by plaintiff to the 
extent of his interest and no more. 

Plaintiff in the present suit may lawfully show that defendant’s 
interest was only nominal. (Gilham v. Kerone, 45 Mo. 487.) 
' Plaintiff put the property into the hands of the real owners, and 
in the assessment of damages it is unjust that defendant, having 
no interest in the property, should get its full value. 

If plaintiff is compelled in this suit to pay for the property in 
contest, he will still have to pay the true owners, and will thus be 
forced to make a double payment. 


P. Pipkin, for respondents. 


In this case plaintiff is a stranger having no manner of inter- 
est in the property, and is liable in full for its value. (Dilworth 
v. McKelvy, 30 Mo. 149.) By dismissing his suit he admits 
that he has no title, and he certainly cannot set up title in any 
one else. 


Currigr, Judge, delivered the opinion of the court. 


This is a replevin suit, and the question for determination 
arises upon the action of the court in excluding evidence on the 
hearing of a motion to assess damages for the non-prosecution 
of the action with effect. 

The suit was brought to recover possession of 200 cords of 
wood, a cart, grindstone and other property; but for the pur- 
poses of the present inquiry, the suit may be regarded as 
prosecuted alone to recover the cart, grindstone and wood. As 
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to the other property, the plaintiff recovered judgment, and no 
question arises upon that branch of the case. As to the articles 
above mentioned, the suit was dismissed, and the defendants 
thereupon moved the court to assess their damages ; the wood, 
ete., having been taken from them under the usual order in such 
cases, and not returned. 

The assessment of anything more than nominal damages under 
the motion was resisted on the ground that the property in ques- 
tion was, as the plaintiff alleged, owned by the parties for whose 
use the suit was brought, the plaintiff suing as trustee under 
a deed of trust, and the defendants, as the plaintiff further 
alleged, having no title or interest in it. The court, however, 
excluded all evidence tending to show the state of the title to the 
property sued for; and this is the action of the court which the 
plaintiff complains of. 

As already intimated, the case stands as though it had been 
originally brought to recover the wood, cart and grindstone, and 
nothing else, and had been wholly dismissed without judgment, 
after the property sued for had been taken from the possession 
of the defendants. In that attitude of the case, what were the 
rights of the parties? 

The statute (2 Wagn. Stat. 1026, § 11) provides that where 
the plaintiff in a replevin suit ‘‘ fails to prosecute his action with 
effect and without delay, and shall have the property in his pos- 
session, and the defendant in his answer claims the same, and 
demands a return thereof,’? damages shall be assessed against 
the plaintiff for the value of the property, and for the incidental 
injuries resulting from the taking. The case before us falls fully 
within these provisions. The plaintiff secured the property and 
then dismissed his suit, and thus failed to prosecute it with effect. 
The defendants in their answer claimed to be the owners of the 
property, and demanded a return of it. The answer in fact 
shows that the defendants held the property in their official 
capacity as sheriff and sheriff’s deputy, the property having been 
levied upon, as the answer states, under an execution against 
certain third parties. The plaintiff claims that these third 
parties— the execution debtors—were not the real owners of 
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the property, and that they in truth had no interest in it, and 
consequently that the defendants had none—the interest of the 
defendants depending upon the extent of the interest of the exe- 
cution debtors. The interest of the officer levying the execution 
was undoubtedly special, and depended for its value upon the 
nature and extent of the title in the execution debtors. Upon 
the motion to assess damages, was it the duty of the court to go 
into an investigation of the title of these debtors? Dilworth v. 
McKelvy, 30 Mo. 149, does not so decide. It is there held that 
where the plaintiff in a replevin suit has taken possession of the 
property sued for, and fails to prosecute his suit to a successful 
issue, and it further appears that the defendant has only a special 
interest in the property as against the plaintiff—such as a lien 
for money advanced — the damages should be limited to the value 
of that special interest. This rule applies where the plaintiff 
stands in some relation of privity in respect to the property in 
contest, with the defendant or with the party from whom the 
defendant derives his interest. But where there is no such 
privity, and the plaintiff is a mere stranger to the title, the rule 
does not apply. This was distinctly decided in the case referred 
to. Gilham v. Kerone, 45 Mo. 487, merely adopts and applies 
the principle announced in Dilworth v. McKelvy. But that 
principle does not apply here. The property in contest was not 
included in the deed of trust, and the plaintiff was a stranger to 
the title thereto. He therefore has no concern with it, or right 
or interest therein to protect. Having no title himself — being a 
mere stranger, and having abandoned his suit—I see no sufficient 
reason for permitting him to litigate in this form the rights of 
third parties who are not even joined in the suit. The plaintiff | 
seeks to contest the interest of the defendants on the ground 
that the third parties—the execution debtors—had no title, 
thus seeking to adjudicate the rights of persons not parties to 
the suit. 

Upon the view we have taken of the case, the action of the 
lower court in excluding the plaintiff’s evidence was warranted, 
and the judgment will be affirmed. The other judges concur. 
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Ws. BurewaLp, Defendant in Error, v. JoHN WEIPPERT AND 
ExuizaA Werprert, Plaintiffs in Error. 


1. Mechanics’ liens — House building — Contract with husband, where land 
belongs to wife — Construction of statute — Judgment against whom.—In a 
mechanic’s lien suit for charges in building a house, the petition is not bad 
because it states that the contract was made with the husband, while the land 
belonged to the wife. Under section 21 of the mechanics’ lien law (Wagn. 
Stat. 911), the contract must have been made for her use. But no general 
judgment should be rendered against the wife. So far as she is concerned, 
the proceeding should be only against the property improved by the building. 


Error to Jefferson Circuit Court. 


H. F. Ahilvers and J. J. Williams, for plaintiffs in error. 


The petition shows neither directly nor indirectly any contract 
with Eliza Weippert, or whether she held the lot as her separate or 
general estate ; itis therefore bad. (Porter e¢ a/. v. Tooke e¢ a/., 
35 Mo. 107.) Hence the judgment, being against John and 
Eliza Weippert, was wrong. (Heltzell v. Hynes, 35 Mo. 482; 
Walkenborst v. Coste, 83 Mo. 401.) 

The judgment was also special against the property of the 
wife, while she was no party to the contract. It was bad for 
that reason, and also as extending to her whole property, three 
acres, instead of being limited to one acre. (Oster v. Rabeneau, 
46 Mo. 595.) 


P. Pipkin, for defendant in error 


Buss, Judge, delivered the opinion of the court. 


The petition states that defendant John Weippert entered into 
a contract with the plaintiff, by which the latter contracted to 
erect a brick dwelling upon the land of this defendant’s wife, the 
said Eliza; that he performed the contract; that in due time he 
filed his account for the work to obtain a lien upon the building 
and lot under the act providing for mechanics’ liens, and asked 
for the proper judgment. Issues were made up, the cause went 
to trial, the plaintiff obtained a general judgment against both 
defendants, and a special one against the property. 
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Defendants object to the record, first, because the petition 
shows that the contract was made with the husband and not the 
wife, to whom the land belonged. The contract must have been 
made for her use, as the house was to be erected on her land, 
and hence comes within the express provisions of section 21, 
chapter 195, Gen. Stat. 1865 (Wagn. Stat. 911), that ‘‘ every 
person, including all ces/uzs gue trust, for whose immediate use, 
enjoyment or benefit any building, erection or improvement shall 
be made, shall be included in the words ‘ owner or proprietor’ 
thereof under this chapter, not excepting such as may be minors 
over the age of eighteen years or married women.”’ The peti- 
tion, then, states a good cause of action. 

But the objection to the judgment is well taken. No general 
judgment should be rendered against Mrs. Weippert, and so far 
as she is concerned, the proceeding should be only against the 
property improved by the building. It should therefore be 
reformed, and the judgment of the Circuit Court is reversed and 
the proper judgment entered in this court. The other judges 
concur. 





GeorGe SgEeMAN, Defendaat in Error, v. JoHN WEIPPERT AND 
Exiza WErpPertT, Plaintiffs in Error, 


1, Burgwald v. Weippert, ante, p. 60, affirmed. 


Error to Jefferson Circuit Court. 


P. Pipkin, for defendant in error. 
H. F. Ahivers and J. J. Williams, for plaintiffs in error. 
Buss, Judge, delivered the opinion of the court. 


This is a counterpart of the case of Wm. Burgwald against 
the same defendants, ante, p. 60, and the same order will be 
made. The other judges concur. 
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Samvugt Fetiows, Plaintiff in Error, v. CHarLEs GoopMaN, 
Defendant in Error. 


1. Damages — False imprisonment — Sham arrest under legal process — 
Measure of damages.—The employees of a railroad company being ordered 
to remove a section-house belonging to the road, while engaged in its removal 
were arrested under criminal process for malicious injury .to the building, and 
brought before a magistrate, but were subsequently released; the persons 
ordering the arrest saying they did not wish to prosecute them further, as 
they had sued out an injunction restraining the company from removing the 
building. Held, that the proceeding was a sham, and those causing the arrest 
were liable in damages for false imprisonment; that under the circumstances 
the damages were aggravated rather than diminished, because the forms of 
legal process were made use of to accomplish the sham arrest. 


Error to Shelby Circuit Court. 


James Carr, for plaintiff in error. 


The warrant did not show any criminal offense on its face. 
The defendant and all parties concerned in arresting plaintiff 
under said warrant were trespassers, and guilty of false impris- 
onment in restraining plaintiff of his liberty without any legal 
warrant. (Maher v. Ashmead, 6 Casey, 344; Baird v. House- 
holder, 8 id. 168.) 


Shafer & York, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


The plaintiff proseeuted the defendant for false improsonment, 
and upon the trial showed that he and others were sent to Shelbina 
by the officers of the Hannibal & St. Joseph Railroad Company, 
to remove a section-house belonging to the company. While 
engaged in its removal they were arrested under criminal process, 
by procurement and upon affidavit of defendant, for maliciously 
injuring his house and building; were forcibly taken before a 
magistrate, and held in custody for some four hours; were then 
permitted to leave upon promise to appear again before him at 
the same place at a future day to which the hearing of the cause 
was adjourned. They returned at the appointed time, and were 
told by the constable that the justice was holding the court some 
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four miles away, but having no means of transportation they 
declined to walk, and defendant’s attorney then told them, in his 
presence, that they might go about their business ; that they did 
not wish to prosecute them further; that they had got their hands 
tied — had sued out an injunction restraining the company from 
removing the section-house. They went away, and the justice 
entered on his docket that they failed to appear. After showing 
these facts, with the proper exhibits of the sham proceedings 
before the justice, the court instructed the jury that the plaintiff 
had failed to make a case, and under this instruction they found 
for defendant. 

It is evident that the whole proceeding before the justice was a 
sham ; that it was instituted to stop the removal of the building 
until the defendant should be able to prevent it by legal process. 
It was not a voluntary appearance, for when the defendant and 
his companions refused to go before a magistrate they were sur- 
rounded by a large and noisy posse, as the crowd was called, 
and taken there against their will. The law will not permit 
criminal process to be abused in this way. The justice who 
issued it placed himself in a delicate position, and the person who 
sued it out is liable in damages to those whose liberty was thereby 
restrained. Says Judge Fagg in Ahern v. Collins, 39 Mo. 150: 
‘It makes no difference whether the restraint of the person is 
caused without process or under color of process wholly illegal. 
(1 Chit. Prac. 148.) It is trespass against the person, for which 
the plaintiff is entitled to compensation in damages upon the 
necessary proof of the facts.” To this I would only add that an 
arrest under a sham proceeding, an abuse of the process of court, 
a fictitious charge made under the forms of law, ma/a fide, is a 
public as well as private wrong, and should be held rather to 
aggravate the damages. 

The judgment will be reversed and the cause remanded for a 
new trial. The other judges concur. 
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IncrEASE ApDAMs, Respondent, v. THomas G. BucHANAN ef al., 
Appellants. 


1. Vendor's lien — Waiver —Taking note — Bidding in the property — Attach- 
ment.— Although the taking of other securities will be considered as a waiver 
of his lien for the purchase-money by the vendor of land, in the absence of 
an express agreement that it shall be maintained, yet the mere receipt of a 
note for the purchase-money will have no such effect. Nor would the fact 
that he had bid in the property at an execution sale against the vendor fora 
nominal sum, so as to compensate him for his debt due him, amount to such 
surrender. Nor would the fact that he had attached the property for that and 
other debts, where the entire property was sold under prior attachments, and 
that of the vendor was of no avail, be construed to operate as a surrender of 
the lien. 

2. Vendor's lien— Innocent purchaser — Property bought in by attaching 
creditor, without notice of lien, ete.— A bona fide purchaser of land, without 
notice of the vendor’s lien, takes it discharged of any such liability. And 
the rule is not altered where he bought at a sale under an attachment levied 
by himself, if he had given credit to the debtor; because the property had 
been held by the latter with no apparent encumbrance, and it was the fault 
of the vendor claiming his lien that he had so trusted him. 

8. Deed, sheriff's, without certificate of acknowledgment—Defect not remedied 
by clerk’s minutes.— A sheriff’s deed, lacking the indorsement of clerk’s 
certificate of his acknowledgment, cannot be shown in evidence ; and the defect 
cannot be supplied by a transcript from the clerk’s entries showing the 
acknowledgment and its entry upon his minutes. 


Appeal from Lincoln Circuit Court. 
4. H. Buckner, for appellants. 


Defendants purchased without any notice of plaintiff’s lien, and 
could not be affected by it. The deed was sufficient to pass title, 
notwithstanding the lack of the clerk’s indorsement of the sheriff’s 
acknowledgment. (Scruggs v. Scruggs, 41 Mo. 242; Crowley 
v. Wallace, 12 Mo. 145.) Plaintiff’s obtaining judgment against 
defendants’ property, real and personal, was most emphatically a 
taking of other security, which discharged his lien. (Gilman v. 
Brown, 1 Mason, 212; 1 Sto. Eq. 480; 4 Kent’s Com. 151-8; 
Cowl v. Varnum, 87 Il. 181; 27 Ill. 483; Trustees of Schools v. 
Wright, 11 Ill. 606; 3 Kansas, 172.) Plaintiff is estopped from 
claiming his lien. His deed to defendant is on record, and after 
causing a lien to attach to it as the land of the latter, he cannot 
now say that it is not defendants’ land. (Landsdorf v. Field, 
36 Mo. 440.) 




























OCTOBER TERM, 1871. 





Adams v. Buchanan et al. 





This suit was commenced long after defendants had brought a 
petition to set aside Adams’ deed from the sheriff in 1862 (46 
Mo. 95) for fraud in Adams, and he has waived his lien by lapse 
of time. (11 Ill. 606; Scruggs v. Scruggs, 41 Mo. 242; 4 
Kent’s Com. 151-8; Brown v. Gilman, 1 Mason, 224; 2 Sto. 
Eq. 480, note; Lansdorf v. Field, supra; 37 Ill. 185; 11 I. 
606; 3 Bibb, 184; 27 Ill. 433.) 


Henderson & Dyer, and Fagg, for respondent. 


I. Plaintiff’s taking of the note was no waiver of the lien 
without some other act constituting a waiver. (Marsh v. Turner, 
4 Mo. 253 ; Delassus v. Poston, 19 Mo. 425; 1 Johns. Ch. 309; 
2 Sto. Eq. Jur. 1217, 1224-5.) 

II. Plaintiff’s attachment against defendant did not waive 
it. (Delassus v. Poston, supra; Clark v. Hunt, 3 J. J. 
Marsh. 558.) 

III. His purchase of the land under the Bacon and Milroy 
execution did not affect his lien. (Delassus v. Poston, supra.) 

IV. The lien not only exists against the vendee, but it exists 
against volunteers and purchasers with notice. It exists against 
purchasers without notice who have not paid the purchase-money. 
It exists against assignees for the benefit of creditors, and it 
will prevail against a judgment creditor both before and after 
conveyance to the vendee. (2 Sto. Eq. Jur., § 1228; Bailey 
v. Greenleaf, 7 Wheat. 56; Mackreth v. Simmons, 15 Ves. 
354; 4 Kent’s Com. 153-4, notes ¢ and a; 2 Sto. Eq. Jur., 
§ 1229.) 

V. A judgment creditor can have no equity against the vendor, 
even though he may have purchased at execution sale, for he 
occupies simply the position of the judgment debtor. 

VI. The sheriff’s deed to Turner and Knight, being without 
the certificate of acknowledgment, cannot be used to show title in 
them under a sheviff’s sale. (Ryan v. Carr, 46 Mo. 483.) The 
case of Scruggs v. Scruggs, 41 Mo. 242, has no bearing on 
this point. In that case the acknowledgment was in due form 
and indorsed on the deed, and the party claiming under the deed 
could not see that the record was right. 

5—XLIX. 
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Buss, Judge, delivered the opinion of the court. 


The plaintiff brings his suit to enforce a vendor’s lien, and 
shows that in 1859 he sold certain real estate in Lincoln county 
for about $5,000 to defendant Buchanan, who paid a portion of 
the purchase-money, and in December, 1859, executed for the 
balance his promissory note for $3,176, upon which $850 was 
afterward paid. In 1861, Buchanan having sold a portion of 
the land, failed and left the country. Attachment proceedings 
were at once instituted against his property by defendants Turner 
and Knight, and Thomas Turner and H. J. Pollard, and also a 
subsequent attachment was sued out by the plaintiff. Mr. Knight 
bid in the property upon sale under the judgment rendered in 
the attachment proceedings, and thus cut off the plaintiff from 
any relief under his attachment; and it also appears that ata 
sale upon a judgment in favor of Milroy and Bacon against 
Buchanan and the plaintiff, of a date prior to the attachments, 
the plaintiff had bid in-the same property. But the sale to him 
was set aside and the case came here upon error, and is reported 
in 46 Mo. 95. What became of that judgment does not now 
appear, and it is only exhibited in this record to show that Adams, 
by bidding in the property himself upon a judgment that would 
be subordinate to his lien, if one existed, as well as by suing out 
his attachment, has discharged his lien, and cannot now prose- 
cute it. We have, then, to consider whether these acts of the 
plaintiff will have that effect. 

This court has adopted the general law of the States and of 
England in regard to vendors’ liens, and as between vendor and 
purchaser has uniformly given it effect. The equity has been 
denied in some of the States, and in others looked upon with 
disfavor, upon the ground that it was the policy of the law that 
all liens and encumbrances should be spread upon the record; and 
in this view, and in favor of creditors who have trusted their 
debtor in ignorance of the lien, not altogether without reason. 
The leading principles governing it are stated with great clear- 
ness and terseness in the first paragraph of Judge Gamble’s 
opinion in Delassus v. Poston, 19 Mo. 425, and so far as they 
are applicable I will apply them to the present case : 
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First, there was no original waiver of the lien, for it is clearly 
settled that the taking a note by the vendor has no such effect. 
Yielding this, the defendants insist, second, that the lien was 
discharged by the acts of the plaintiff; and if not, that it ceased 
in favor of execution creditors who have purchased at their own 
sales without knowledge of its existence. 

If the lien was waived at the original sale of the property, it 
was because the acts of the vendor indicated that he did not 
design to retain it. Thus, if he took other securities, the infer- 
ence is that he intended to look to them and not the land. (De- 
lassus v. Poston, supra; Sullivan v. Ferguson, 40 Mo. 79; 
Durette v. Briggs. 47 Mo. 356; Gilman v. Brown, 1 Mason, 
212; 4 Wheat. 291; Fish v. Howland, 1 Paige, 20.) Judge 
Story (Sto. Com., § 1226) states the rule differently from its 
general understanding, conforming to the language of certain 
eminent English jurists quoted in the notes. In England, in the 
cases noted, it has been held that if other security is taken, it is 
incumbent on the vendor, or person interested in destroying the 
lien, to show affirmatively that the vendor agreed to rest upon 
the security alone. But, on the other hand, our courts adopt 
the rule quoted in Delassus v. Poston, from Walworth, chancellor, 
that the-taking of other security shall be considered as evidencing 
an intention to waive the lien, unless there is an express agree- 
ment that it shall be maintained. 

In the case at bar no other security was taken, and I only refer 
to the established rule as aiding us to construe the subsequent 
acts of the plaintiff. Did, then, the steps taken by plaintiff to 
collect his debt show any design to abandon his claim upon the 
land? for if so, in the light of the established rule, he must be 
considered as having done so without affirmative proof of any 
agreement to surrender it. 

It should be observed that the lien cannot be predicated upon 
any knowledge of its existence, nor can its abandonment be pred- 
icated upon acts that merely indicate ignorance of its existence ; 
for, in the language of Walworth, chancellor, in Fish v. Howland, 
‘¢if the actual intention of the parties was to govern the decisions 
of the court, the lien would seldom be sustained ; for it is proba- 
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ble that not one person in a hundred who conveys or purchases 
real estate is aware of the existence of such a principle of 
equity.” 

It is in evidence that the plaintiff, being bound with Buchanan 
upon a debt that had been reduced to judgment against both of 
them, for the purpose of procuring the land at a nominal sum, 
and thereby making it compensate him for the present indebted- 
ness, bid it in for the amount of the judgment; but the sale, as 
we have seen, was set aside in consequence of his contrivances to 
prevent competition. The attempt thus to provide for this in- 
debtedness, as well as for his liability upon the judgment, may 
indicate ignorance, but has no tendency to show that he looked 
to other securities, or designed to surrender his lien. 

It is also shown that the plaintiff attached the property upon 
this and some other debts, and it is urged that this would operate 
as a surrender of the lien. I do not see how it could have that 
effect. It has always been held that taking a bond or note for 
the purchase-money, with no additional security, neither waives 
nor discharges the lien; and if such instrument be taken, the 
right to enforce its collection in all lawful ways necessarily fol- 
lows. Those who hold obligations secured upon realty are not 
obliged to resort to a proceeding against the realty, but may 
collect them otherwise if they can; and it does not matter whether 
the security be given by deed, or whether it exists by operation 
of law. In Clark v. Hunt, 3 J. J. Marsh. 553, where the 
plaintiff, seeking to enforce a vendor’s lien, had before prosecuted 
to judgment the notes given for the purchase-money, and the 
executions were repievied, thus giving the additional security of 
the replevin bond, it was urged that this additional security 
operated as a surrender of the lien. But the court held other- 
wise, and says that ‘‘ an attempt in a court of common law to . 
coerce the payment of the consideration, cannot, unless that 
attempt shall have succeeded, deprive Clark. the vendor, of his 
equitable right in a court of chancery,” and further shows that 
the giving of the replevin bonds was not an acceptance by Clark 
of new security, and could not indicate his intention to discharge 
the lien. This attachment was subsequent to those under which 
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defendants purchased the property, and availed the plaintiff noth- 
ing. The purchasers in no sense hold under the plaintiff, and 
his attachment proceedings extinguished no part of the debt. I 
am of opinion, then, that the plaintiff’s abortive attempt to collect 
his debt by this proceeding did not discharge his lien. 

It is further claimed that defendant Kuight, being a purchaser 
at sheriff’s sale, without notice of the lien, will hold the prop- 
erty divested of it. The principle upon which the right or lien 
under consideration is based, is ‘that an unpaid vendor shall be 
allowed to charge the land as though it were held in trust for 
him ; but the policy of the law will only permit him to so charge 
it in the hands of the vendee, or in the hands of his assignee, 
with notice of his claim. A bona fide purchaser without notice 
takes it discharged of any such liability, and the question is 
whether the defendant Knight can be allowed to hold it so dis- 
charged. 

There can be no doubt that if the purchaser had been a stranger 
to the judgment, and had bid in the property without knowledge 
of the facts, he would have taken it divested of the lien. He 
certainly should be placed in as good a position as though, at an 
ordinary execution sale, he had purchased property covered by an 
unrecorded deed or mortgage; and we have uniformly held that 
such person takes the title against the unrecorded instrument, in 
the same manner as any other purchaser without notice. Surely 
a vendor’s lien —a right not evidenced by writing, and that may 
be waived or discharged almost without knowing it—can have 
no greater strength than a regular conveyance rendered invalid 
as to other purchasers for want of registration; and in Massa- 
chusetts it is held that the attaching creditor himself, without 
notice, takes the title against an unregistered instrument ; he is 
treated as a purchaser. (Coffin v. Ray, 1 Metc. 212.) 

While this court has given effect to the general law upon the 
subject of vendors’ liens, as regards sales to strangers, I do not 
find that the rights of attaching or judgment creditors have been 
considered. Nor have I been able to find that the exact ques- 
tion involved in this record has been decided by other courts. 

In the Supreme Court of the United States, in Bayley v. 
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Greenleaf, 7 Wheat. 46, it was held that the vendor’s lien will 
not be enforced against a mortgage to creditors to secure existing 
debts. In giving the opinion, Chief Justice Marshall goes 
further and distinctly holds such liens discharged as against all 
judgment creditors. This opinion is disapproved in some of the 
States, but is indorsed in many others. (See cases referred to 
in 1 Wh. & Tud. Eq. Cas., 3d Am. ed., 371-4. ) 

The case at bar does not require an opinion upon the general 
proposition, and we might agree that a vendor has a right superior 
to a general judgment creditor, and still hold that when the latter 
has attached or levied upon the property and bid it in, with no 
notice of the lien, his equity is stronger than that of the former. 
In commercial law a person who receives commercial paper upon 
a pre-existing debt is a purchaser for a good consideration, as 
though he had paid for it at the time, ‘and holds it discharged of 
equities ; and the Supreme Court of Alabama, in Bank, etc., v. 
Sayre, 8 Ala. 886, applied the principle to the case of a purchase 
without notice by the creditor at execution sale of property 
covered by an unregistered mortgage, holding the extinguishment 
of the existing debt a good consideration. In the case at bar, 
defendant Knight should be treated as a purchaser for value 
without notice. His equity is at least equa! to that of the plain- 
tiff; for though the latter possesses the equity of an unpaid 
vendor, the former has trusted the debtor on the strength of 
property held by him with no apparent encumbrance, and that he 
so trusted him is the fault of the plaintiff. 

It is this consideration that induced that most eminent of 
judges, in Bayley v. Greenleaf, to hold the lien discharged as 
against all judgment creditors, and to declare that if the vendor 
fails to reduce his lien to a mortgage, ‘‘he is in some degree 
accessory to the fraud committed on the public by an act which 
exhibits the vendor as the complete owner of the estate on which 
he claims a secret lien.”” Added to this equal equity, the defend- 
ant possesses the legal advantage of an attachment levy and sale 
which should give him priority. 

But the purchaser has not perfected his purchase by a deed 
from the sheriff. He exhibited at the trial —and it was admitted 
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in evidence against plaintiff's objections —a deed without a cer- 
tificate of acknowledgment, but undertook to supply the defect by 
a transcript from the clerk’s entries showing the acknowledgment 
and its entry upon his minutes. 

In Scruggs v. Scruggs, 41 Mo. 242, the deed was sustained 
when the acknowledgment and the certificate upon the deed were 
regular, notwithstanding a defective entry upon the minutes, but 
the reasons for sustaining it do not apply to this case. This deed 
is radically defective upon its face. The clerk’s certificate of 
acknowledgment indorsed upon the instrument is an essential part 
of it (Ryan v. Carr, 46 Mo. 483), and it must be held to be error 
to receive it in evidence without the indorsement. 

The statute makes the deed prima facie evidence of previous 
proceedings, and it was received as such evidence in this case. 
But it is a perfect, a complete deed that is thus made evidence, 
and not one that lacks this essential complement. The defendant 
should have perfected his title before trusting to his purchase. 

For the error in admitting this deed in evidence, the judgment 
is reversed and the cause remanded. The other judges concur. 





Tuk SraTe oF Missouri, TO UsE OF OBADIAH Lowe, Respondent, 
v. JoHn W. Ownsy ef al., Appellants. 


1. Sheriff — Execution— Bond, action on — Measure of liability.—A sheriff is 
bound to use reasonable diligence in searching for property on which to levy. 
It is usual for the plaintiff to point out property where it is not known to the 
officer; but if it were pointed out by another, or if the officer had knowledge 
of such property, no matter how obtained, and failed to make a levy, it would 
be sufficient to establish his liability on his bond. But his liability does not 
follow from the mere fact that there was property in possession of defendant 
not levied on, without proof that he knew of the property or might have 
ascertained about it by the exercise of reasonable diligence. 

2. Sheriff— Bond, suit on — Default —What allegation may be inquired into 
after.—In suit on a sheriff’s bond for failure to levy upon property sufficient 
to satisfy an execution, the truth of the allegation that the sheriff had notice 
of the execution-defendant’s having property subject to execution, is not 
admitted by a default taken in the case; but, under the statute (Wagn. Stat. 
240, 3 7), must be inquired into. Proof of the existence of such property, 
and consequently of his knowledge thereof, pertains to the condition and 

breach, not to the penalty or the execution of the bond. 
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Appeal from Adair Circuit Court. 


Barrow & Milian, for appellants, cited in argument, among 
other authorities, Taylor v. Wimer, 30 Mo. 126. 


Harrington § Cover, for respondent. 
Buss, Judge, delivered the opinion of the court. 


This is a suit on a sheriff’s bond. After an answer was put 
in by some of defendants, the suit was dismissed as to them and 
a default taken against the others, and the court proceeded with 
@ jury to inquire into the breaches and the damages, as required 
by statute. The petition contained three counts: the first for 
failing to pay over money received from sales of real estate upon 
execution in favor of the relator, Lowe, and against one Linder ; 
the second for failing to make return of the execution, and the 
third for failing to levy upon property sufficient to satisfy it. 
The jury gave a verdict of $146 upon the first count, six cents 
upon the second, and $616 upon the third. Defendants complain 
chiefly of the instructions, and it is only necessary to consider 
the one pertaining to the third count, which is as follows: ‘If 
the jury believe from the evidence that said John W. Ownby 
failed to levy said execution on sufficient property to make the 
amount of said execution, and that the said Linder owned suffi- 
cient property out of which to make the same, then the jury will 
find for the plaintiff the amount of money in said execution due 
plaintiff, with interest,” ete. 

The question is here presented whether a sheriff is bound, at 
all hazards, to find and levy upon the property of an execution- 
defendant, or whether he is excused if he has used due diligence 
to find the same, although he has failed to discover property 
which, if found, would have satisfied the execution. 

This is not a new question. In regard to a similar instruction, 
Napton, J., in Fisher v. Gordon, 8 Mo. 386, says ‘‘ that it was 
entirely too broad and comprehensive in its terms, and exacted a 
degree of diligence on the part of the officer which the law does 
not impose on him. The officer is bound to use reasonable dili- 
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gence in searching for property. It is usual for the plaintiff to 
point out property when it is not known to the officer, but if it 
were pointed out by another, or if the officer had knowledge of 
such property, no matter how obtained, it would be sufficient to 
establish his liability. (Bell v. Commonwealth, 1 J. J. Marsh. 
551.) But the instructions demanded by the plaintiff assume 
that the officer is liable if there was property in possession of the 
defendant not levied on, whether known to the officer or not; 
whether pointed out to him by the plaintiff or not; and whether 
it was in a situation where, by reasonable diligence, it could have 
been discovered or not.” 

The provisions in the Revised Code of 1835, in force when this 
decision was given (p. 260, § 52), are the same, so far as this 
question is affected, as the law now in force, and the above 
remarks settle the sheriff’s liability in so satisfactory a manner 
as to leave nothing to be added. 

But the respondent claims that the fact that the sheriff had 
notice that the execution-defendant had property subject to exe- 
cution was admitted by the default. The execution of the 
bond is admitted, but the truth of the assignment of the breach 
must be inquired into (Gen. Stat. 1865, § 7, ch. 150; Wagn. 
Stat. 240-), and the evidence showing the existence of property 
subject to execution pertains to the condition and breach alone, 
not to the penal part of the instrument or its execution. This 
was the theory upon which the case was tried ; evidence was sub- 
mitted upon the facts set out in the assignment of the breaches, 
and the above, with other instructions, given. The fact that 
the sheriff had notice of property belonging to the execution- 
defendant, was no more admitted than thg existence of the prop- 
erty or any other fact which the court proceeded to inquire into. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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J. D. Prrr eé al., Defendants in Error, v. Wit1aM GENTLE, 
Plaintiff in Error. 


1. Contracts — Subscription, consideration for+Outlay— Woolen mill, benefit 
of to public.— The expense or charge incurred in rebuilding a woolen mill is 
a sufficient consideration to support a promise to pay the amount pledged for 
that object by the signer of a subscription paper, without proof of any other 
or special consideration. (Workman v. Campbell, 46 Mo. 305.) In the 
rebuilding of an ordinary private establishment this doctrine would not hold. 
But a woolen mill, especially in the West, is something more than this. In 
a variety of ways it may be regarded as of benefit to the community at large, 
and to that extent a public enterprise. 


Error to Louisiana Court of Common Pleas. 
J. B. Henderson, for plaintiff in error. 


The subscription paper was a mere proposal to donate, and not 
ah express promise or agreement to pay, as required by the 
statute (Wagn. Stat. 270, § 6), and constitutes no valid obliga- 
tion which ean be made the foundation of a suit. (Baird v. 
Thayer, 8 Blackf. 146; Ephraim v. Murdock, 7 Blackf. 10; 
Breeze R. 103 ; 8 Mass. 138, 292; 11 Muss. 114.) A request 
cannot be implied from the beneficial nature of the services to 
the subscribers. (Hamilton College v. Stewart, 1 Comst. 581.) 
There is no proof of acceptance by plaintiff. (9 Pet. 662; 11 
Mass. 114.) 


Dryden & Dryden, with Anderson, Morrow & Anderson, 
for defendants in error, cited Society in Troy v. Perry, 6 N. H. 
164; George v. Harris, 4 N. H. 583; Harrison v. Stetson, 5 
Pick. 506; Bryant v. Goodnow, zd. 228; Warren v. Stearns, 
19 Pick. 73; Barnes’. Perine, 9 Barb. 202; Homes v. Dana, 
12 Mass. 190; Boutell v. Cowdin, 9 Mass. 254; Phelps v. 
Townsend, 8 Pick. 392 ; Com. Bank v. Nolan, 7 How., Miss., 
508 ; 1 Sto. Cont. 555; 1 Pars. Cont. 431. : 


Biss, Judge, delivered the opinion of the court. 


This suit was brought upon the following paper, signed by 
defendant and others: ‘* We, the undersigned, propose to donate 
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to J. D. Pitt, Edwin James and John Goldsberry the sums set 
opposite our names, to be used for the purpose of rebuilding a 
woolen mill in the town of Frankfort, Mo.” 

It is shown that a mill belonging to the persons named had 
been burned, and to induce them to rebuild, this subscription was 
circulated among the neighbors ; that the signers were not inter- 
ested in the property, and that the owners rebuilt the mill, 
claiming to have done so upon the strength of the aid to be given 
by the subscription. 

Under the circumstances, the paper must be taken as a promise 
to pay the several amounts opposite the donors’ names. Such was 
the understanding of those who signed and those who received 
and acted upon it. The question then arises whether there was 
any consideration for the promise. 

The case of the Trustees of Hamilton Cullege v. Stewart, 
1 N. Y., 582, is appealed to, to sustain the proposition that sub- 
scriptions of this kind are naked promises and cannot be enforced. 
The opinion in that case, if I understand it, goes further, in 
requiring a special consideration in order to sustain subscriptions 
for public objects, than has generally been supposed to be the 
law, although, as well remarked by Allen, J., in Barnes v. 
Perine, 12 N. Y. 23, ‘‘an attempt to reconcile all the cases 
which have been adjudged, touching the validity of voluntary 
engagements to pay money for charitable, educational, religious 
or other public purposes would be fruitless.” It would seem in 
cases of that kind that no special consideration should be required, 
but when a corporation or association is authorized by law to 
receive a subscription and have applied money, or propose to 
apply the money subscribed to the object sought to be secured by 
the subscription, and according to its terms, the voluntary obliga- 
tion should be a legal one. Or, in the language of the Supreme 
Court of Indiana in Johnston v. Wabash College, 2 Ind. 555, 
as applied to that case, ‘‘the accomplishment of the object in 
aid of which the money was promised, formed a good and valid 
consideration for the promise to pay it.” 

In Barnes v. Perine, the subscription was for the expenses of 
removing an old church and building a new one; and the trustees 
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having proceeded with the work, the subscription was sustained 
upon the ground that the expenses had been incurred at the 
request of the subscribers, though no such express request was 
contained in the subscription. And in Gittings v. Mayhew, 6 
Md. 113, where the expenses had been incurred, to defray which 
the subscription was made, the court remarked: ‘‘ In whatever 
uncertainty the law concerning voluntary subscriptions of this 
character may be at this time in consequence of the numerous 
decisions pronounced upon the subject, it appears to have been 
settled that when advances have been made, or expenses or liabil- 
ities incurred by others, in consequence of such subscription, 
before notice of withdrawal, this should as a general principle be 
deemed sufficient to make them obligatory, provided the advances 
are authorized by a fair and reasonable dependence on the sub- 
scription.””? This doctrine is consistent with Trustees of Hamilton 
College v. Stewart, and indeed I know of no case that has not 
gone as far, though many have gone further. In considering the 
case at bar it is not necessary to go beyond it, for the record 
shows, and the jury under instruction found, that the plaintiffs, 
before suit brought, had expended their money in rebuilding their 
mill, and in reliance in part upon defendants’ subscription. 

In the Hamilton College case the court required a promise on 
the part of the trustees to do something as a consideration for 
defendants’ subscription; that the undertaking not being mutual 
was not obligatory. But if the subscription had been for the 
erection of a college building or the purchase of a library, 
although at the time the trustees had not bound themselves to 
erect the building or make the purchase, still, if on the strength 
of the subscription they have incurred the contemplated expense, 
it would hardly have been held that the consideration was not 
complete. 

This court, in Koch v. Ley, 38 Mo. 147, and in Workman v. 
Campbell, 46 Mo. 805, applied to subscriptions the universally 
received doctrine that an expense or charge to the promisee con- 
stitutes a valuable consideration for a promise; and although the 
cases there being considered were not precisely like the present, 
there is no difference in the principle involved. 
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But the further question arises whether the object for which 
the subscription was made was of such a private nature — the 
mill being plaintiff’s property—as to make it but a private 
charity binding only upon the benevolent feelings or conscience 
of the subscriber. It will not be claimed that an agreement 
merely to help one who has suffered loss, with no other consider- 
ation, can be enforced; although it is unnecessary to say if the 
agreement were to aid him in repairing the loss, and relying upon 
that agreement and the funds thereby to be furnished, he should 
proceed to repair it, whether or not it is founded upon such 
consideration as to validate it. 

But in the case under consideration the property destroyed was 
something more than private. In the West, mills of this kind are 
essential to enable families to carry on an important branch of 
domestic industry ; and besides, they form nucle of settlements 
und enhance the value of property where they are located. The 
defendant, as well as his neighbors, was personally interested in 
having this one rebuilt, and may be supposed to have been moved 
in making his subscription by considerations of private interest 
as well as of benevolence. I have, then, no hesitation in holding 
that the defendant and the public had sufficient interest in the 
undertaking to authorize the plaintiffs to trust to his promise 
to aid. 

The validity of the subscription is the only important question 
raised by the record, and believing the action of the trial court 
to have been correct, I think the judgment should be affirmed. 
The other judges concur. 





Wititram Hayeoop, Defendant in Error, v. Jouw A. McKoon, 
Plaintiff in Error. 


1. Bond, guardian’s — Suit on — Contribution — Petition — Allegations —Ver- 
dict — Jeofails — Record — Surplusage.— Where judgment was obtained 
against a surety on a guardian’s bond, and the surety sued his co-surety for 
contribution, the failure of his petition to state that the original suit was 
brought in the name of the State, to the use of the beneficiaries on the guar- 
dian’s bond, should not be held to vitixte his judgment. The error would be 
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cured by verdict. And on the trial, notwithstanding such defective averment, 
the record in the former suit might be admitted in evidence. And no mere 
informalities, not sufficient to have invalidated the first judgment, ought to 
be considered. Nor would the record be rendered inadmissible in evidence 
from the fact that it embraced a copy of the guardian’s bond. The latter 
was no part of the record, and should be treated as surplusage. 


Appeal from Adair Circuit Court. 


Ellison & Ellison, and Barrow, Harrington § Cover, 
for plaintiff in error. 


Dryden § Dryden, with dlverson, for defendant in error. 


The record was not inadmissible by reason of any variance 
with the allegations of plaintifi’s petition. (Wagn. Stat. 1033, 
§ 1; Metz v. Eddy, 21 Mo. 13; Randolph v. Keller, id. 557; 
State v. Price, id. 434.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff and defendant were sureties upon the bond of one 
Worthington, as guardian of the person and estates of the heirs 
of James R. Bates. The guardian having made default, suit was 
brought upon his bond, service was had upon the plaintiff, and 
judgment by default was rendered against him for $1,047, which 
he paid, and brings this suit for contribution. The record con- 
tains no instructions or declarations of law, and the judgment 
must stand if the pleadings are sufficient to sustain it, unless 
there was error in the admission of evidence. The petition avers 
that the suit against the plaintiff was brought by the subsequent 
guardian, and does not describe it as having been brought in the 
name of the State, to the use of the beneficiaries in the bond. 
This was an imperfection in describing the judgment obtained 
against the plaintiff, which could have been remedied by amend- 
ment or motion to make the pleading more definite, but should 
not be held to vitiate the judgment. It is cured by verdict. 
Upon the trial the admission of the record in evidence was ob- 
jected to because of this imperfection, but the record did not 
contradict the allegation ; it did not form a new cause of action, 
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nor was it such a variance as could have ‘‘ misled the adverse 
party to his prejudice.” 

The introduction of the record in evidence was also objected to 
for various alleged irregularities and informalities which did not 
go to the merits, and which could not be considered collaterally. 
It is not necessary to specify them, but only to say that if the 
record showed a judgment valid until reversed, informalities in 
obtaining it, if any there were, should not have been considered, 
and the record was properly admitted. The defendant also objects 
to the judgment because a copy of a copy of the bond was 
admitted in evidence. On examination of the bill of exceptions 
I find no such copy admitted in evidence, nor do I see that it was 
offered. The record of the judgment against the plaintiff, after 
giving the petition, recites the bond as having been filed with it. 
This was unnecessary, for the copy of the bond was no part of 
the record proper, neither was the record vitiated by its inser- 
tion. It was proper evidence without the copy and was equally 
so with it. The plaintiff should have introduced in evidence the 
original bond, or an official certified copy, as well as the record 
of the judgment; but I take no objection to the finding of the 
court from this defect in the evidence if it existed, nor do I find 
any instruction asked in reference to it. The objection in the 
motion for new trial was to the admission of the copy in evidence, 
which was not in fact offered in evidence; and I find no ruling in 
relation to its admission or rejection. If the defendant had asked 
the court to instruct the jury that the recital or copy of the bond 
in the record was no evidence of its existence or execution, or 
asked that it be not read to the jury as a part of the record, the 
request would doubtless have been granted; but the objection, as 
made, does not meet the case. The objections throughout seem 
to have been purely technical, and are not entitled to favorable 
consideration. There was no defense upon the merits. 

The judgment was for the right party and should be affirmed. 
The other judges concur. 
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FRANKLIN WHALEY AND Henry C. WHaLty, ExecuTors or 
Wn. Wuatey, Plaintiffs in Error, v. THomas F. Peak, 
Defendant in Error. 


1. Contract—Board—Agreement meant for gratuity cannot afterward be made 
a charge — Questions, what, for the jury.— Where a testator induced one to 
come and reside with him as one of his own family, with no intention 
of charging him board, and such was the understanding between the parties 
at the time, his executors will not be permitted to recover; for that which 
was originally intended as a gratuity cannot be subsequently turned into a 
charge. And whether there was any implied contract on which to found an 
action, or whether the board was intended as a gratuity, are questions of fact 
for the jury upon the evidence, after taking into consideration the circum- 
stances in life of the parties, the degree of relationship, and all the other 
facts which may affect the case. 


Error to Marion Circuit Court. 


Dryden & Dryden, with Lipscomb §& Hageman, for plain- 


tiffs in error. 
Anderson and Boulware, for defendant in error. 
Waaner, Judge, delivered the opinion of the court. 


Plaintiffs, as executors of William Whaley, deceased, brought 
their action against defendant for the reasonable value of board 
and lodging alleged to have been furnished defendant and his 
child by the testator in his lifetime. The answer of defendant 
denied all indebtedness, and averred in substance that the defend- 
ant and his wife and child, during the time for which board was 
claimed, were at the house of William Whaley as members of 
his family and household, and that they were so inmates and 
members at Whaley’s solicitation and request. The answer then 
further sets out in detail the circumstances under which defendant 
went to reside with the testator, Whaley, and set up a counter- 
claim to the plaintiffs’ demand. So far as the counter-claim is 
concerned it need not be particularly noticed, as it was in effect 
withdrawn. The important inquiry is, was there any implied 
promise that would support an action against the defendant? The 
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trial was had before a jury, and under the evidence and instruc- 
tions the verdict and judgment were for the defendant. The facts 
are, concisely, that the wife of the defendant was the daughter 
of Mrs. Whaley and stepdaughter of the testator; that she had, 
after the intermarriage of her mother and the testator, been 
brought up in the family and educated and treated as the other 
children of the testator’s family, till her marriage with the 
defendant, when she and her husband moved off and went to keep- 
ing house. The testator’s children all left him with the exception 
of one son, and he resided on a farm and attended to it himself. 
Whaley and his wife were both old and infirm, and Mrs. Whaley 
was afflicted and unable to attend to the duties of the household; 
and she was very anxious that her daughter, the defendant’s 
wife, should remove to their house to live, that she might have 
her society and assistance. With this view Whaley and wife 
addressed a letter to the defendant’s wife, importuning her and 
her husband to break up housekeeping and take up their residence 
with them. The defendant opposed the proposition, and was 
unwilling to give up his business, in which he was realizing a con- 
siderable profit. The daughter, however, further inquired as to 
the terms and manner in which it was expected they would come 
and reside with the testator and wife. In response she received 
a letter addressed to her and her husband, written by the testator, 
Whaley, and signed by him and his wife, in which it is said: 
‘¢ Dear Children—Well, now, Thomas and Hattie, in a few words 
I will tell you how I expect you to stay with us for two years, if 
you can be satisfied to do so. I will ask you to do what you can 
to assist us along with our labor, enough at least to pay moderate 
board, whenever your health and circumstances will allow you to 
do so, but do not wish you to think of making anything like 
regular days’ or weeks’ work. You, Thomas, need rest from 
your business, at least one year, and you will find it profitable 
in more ways than one. Moderate labor on a farm, at what you 
can perform without much fatigue, at short intervals, would, I 
suppose, benefit you both in body and mind. We old folks must 
do something, or have something done, in order to keep us while 
we are in this world—try and keep a home, and have our home 
6—voL. XLIX. 
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keep us. ‘To labor constantly now we cannot, but we can get 
others more able than ourselves to help us. I would like go have 
you come down, if you are willing to try the change.” 

In accordance with this proposition, the defendant and his wife 
broke up housekeeping ; he abandoned his business, and they took 
up their resilence in the family of Whaley, where they continued 
until Whaley’s death. The defendant’s wife was continually 
engaged in assisting her weak and enfeebled mother in the man- 
agement of the household duties, sometimes doing all the work, 
and even the cooking, when no servant could be obtained. The 
defendant was part of the time absent, teaching school; but at 
other times he was engaged at work, and assisted in the manage- 
ment of the furm. Everything seems to have gone along smoothly, 
and there was no indication of dissatisfaction, or anything exhib- 
ited to show that Whaley, the testator, ever intended to charge the 
defendant with board, except the declaration that the executor says 
the testator made on his death-bed. 

Mr. Peak, the wife of the defendant, was introduced as a wit- 
ness, and testified as to receiving the two letters, and stated that 
in reply to the first letter, she wrote to her father, Whaley, asking 
for a further statement as to how he expected them to come; and 
in answer to this letter she received the second letter alluded to 
above; that the defendant submitted the whole matter to her 
for her determination, and she concluded to go,.and that they 
accordingly did go. To this statement of Mrs. Peak the plaintiffs 
objected, but the objection was overruled. , 

I see no good or valid objection to the competency of the wit- 
ness. It is sufficiently shown that she was acting as agent for her 
husband. The letters were directed by the testator to her, she 
was the person who managed the whole affair; and, moreover, the 
letters were directly drawn out and their contents called for by 
the course of examination pursued by the plaintiffs. 

There is nothing in the objection to the competency of the 
defendant as a witness. He did not pretend to say anything in 
regard to any conversation, understanding or agreement had 
with the testator in his lifetime. His whole testimony was in 
reference to a conversation had with the plaintiffs respecting the 
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merits of the claim, and they testified concerning the same matter. 
The declaration of the testator when he was about to die, as 
alleged by the executor, that the defendant should be charged 
with board, but that his wife should not, really amounts to noth- 
ing, and cannot in anywise change or alter the respective rights 
of the parties. If Whaley, the testator, induced the defendant to 
come and reside with him as one of his family, with no intention 
of charging him board, and such was the understanding between 
the parties at the time, his executors will not be permitted to 
recover, for that which. was originally intended as a gratuity can 
not be subsequently turned into a charge. (Allen v. Richmond 
College, 41 Mo. 309.) And whether there was any implied con- 
tract so as to enable the plaintiffs to maintain their action, or 
whether the board was intended as a gratuity, are questions of 
fact for the jury. 

In cases of this kind no absolute rule of law can be laid down. 
Whether there was an implied contract for compensation, or 
whether it was a mere gratuity, are questions to be determined by 
the jury upon the evidence, after taking into consideration the 
circumstances in life of the parties, the degree of relationship, 
and all the other facts which may affect the case. (Smith v. 
Myers, 19 Mo. 433; Guenther v. Berkicht, 22 Mo. 439; Hart v. 
Hart, 41 Mo. 441.) The court, at the request of the plaintiffs, 
instructed the jury: ‘‘ That although the jury may find that the 
wife of the defendant Peak was the stepdaughter of William 
Whaley, yet if they beljeve from the testimony that said William 
furnished defendant and his children with food and lodging, as 
charged for in plaintiffs’ petition and accounts, and that where 
the same was so furnished it was the expectation of, and under- 
standing between, the parties that said food and lodging should 
be paid for, the finding of the jury should be for the reasonable 
value of such food and lodging, and six per cent. thereon from 
the time this suit was established.”? With this instruction before 
the jury, they of course must have found that there was no expec- 
tation or understanding that the defendant was to pay anything. 
There were many instructions given for the defendant which it is 
unnecessary to particularly notice. The controlling and prominent 
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idea expressed in them was that if the defendant was received in 
Whaley’s house as a member of his family, and treated as such, 
then he was not liable for the demands in the plaintiffs’ action. 
These instructions, in connection with the one given for the 
plaintiffs, submitted the law fairly to the jury. With the result 
we are content. We see no error in the record. 

Let the judgment be affirmed. The other judges concur. 


> 





State or Missourt, Defendant in Error, v. Cornetivs New- 
KIRK, Plaintiff in Error. 


1. Trespass — Malicious intent — Statuté of 1868 — Evil intent.— Under the 
act of 1869, relating to certain malicious trespasses (Sess. Acts 1869, p. 71; 
Wagn. Stat. 462-3, 3 56), the trespass complained of must be willful and 
malicious. The act has no application where the trespasser acts simply upon 
a mistaken view of his rights, and not from wantonness or other evil intent. 


Error to St. Louis Court,of Criminal Correction. 
Orrick & Emmons, and Mc Keag, for plaintiff in error. 


The statute has no application to a case like this, showing no 
malice. 


H: C. Hart, for defendant in error. 
From the defendant’s acts the law presumes malice. 
CurrigR, Judge, delivered the opinion of the court. 


This complaint was prosecuted in the St. Louis Court of 
Criminal Correction, and was founded upon the act of 1869 
(Sess. Acts 1869, p. 71; Wagn. Stat. 462, § 56), providing 
for the punishment of certain malicious trespasses. 

The complaint charges that the defendant willfully, maliciously 
and unlawfully broke and severed from a building owned by the 
complainant a lock, plank partition and certain platform scales, 
all alleged to be then and there the property of the complainant 
and to form a part of the freehold. 
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At the trial there was no dispute as to the fact of the severance 
and removal of the scales and plank partition ; but the defendant 
severed and removed them, claiming the property as his own, or 
that of the firm in which he was a partner. It was in evidence 
that the scales and partition were put into the building while it 
was in the occupancy of the defendant and his partner, as tenants 
under the complainant, and for their convenience as tenants in 
the use of the building. It also appeared that these articles were 
removed before the term expired, but not till after the defendant 
and his partner had assigned the residue of the term to other 
parties who attorned to the complainant. It was in evidence, 
however, that the new parties were to have the use of the scales 
and partition for the remainder of the term, under and by virtue 
of an express arrangement with their assignors. Before the 
term fully expired the scales and partition were removed by the 
defendant, and this is the trespass complained of. Was it, in 
the sense of the statute, willful and malicious? In our view the 
statute was never intended to apply to a case like this, punishing 
a party criminally for acting upon a mistaken view of his legal 
rights. There is not the slightest indication in the evidence that 
the defendant acted wantonly, or otherwise than upon an honest 
conviction of what he believed totbe his rights. He is not pun- 
ishable criminally for that, however mistaken he may have been 
as to the respective rights of himself and former landlord. 
Whether his opinion on the question of legal right was right or 
wrong we are not called upon to decide, and therefore express no 
opinion on that point. The law is liberal toward tenants who 
make improvements for their own particular and temporary use, 
and which can be removed without working substantial injury to 
the rented premises. Ordinarily such improvements are remov- 
able by the tenant. 

Entertaining the opinion that there was no evidence showing 
malice in the sense of the statute, the judgment against the 
defendant will be reversed and the cause remanded. The other 
judges concur. 
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Wriuram G. Downtne, Defendant in Error, v. Davi SHack- 
LeTT e¢ al., Plaintiffs in Error. 


1. Practice, civil — Exceptions signed by bystanders.— Under the statute 
(Wagn. Stat. 1044), if the judge refuses to sign a bill of exceptions, and 
permits one to be signed by the bystanders to be filed, the record should 
show it, and in that case it becomes a part of the record. If he refuses per- 
mission, the reason should be stated, and the bill does not become part of 
the record, but the original paper is sent up with copies of the affidavits filed 
in its support. 


Error to Scotland Circuit Court. 
E. H. Wheeler, for plaintiffs in error. 
Dryden & Dryden, and J. G. Blair, for defendant in error. 


Buss, Judge, delivered the opinion of the court. 


In this case an abortive attempt was made to make a bill of 
exceptions by the affidavits of bystanders. Besides other irreg- 
ularities, it does not seem to have been made until one year (two 


terms) after final judgment, and no reason is offered for the 
delay. The statute requires that it be made and signed at the 
term, but by consent of parties it may be postponed. In this 
case it was postponed by cogser, until vacation, but that can 
give no warrant for making it up ata later date. The bill is 
signed by bystanders, and ig made part of the record, and a certi- 
fied copy sent up, yet it does not appear that the judge permitted 
it to be filed, or made any certificate in regard to it. The statute 
is plain. If the judge refuses to sign the bill, and permits one 
signed by bystanders to be filed, the record should show it, and 
in that case it becomes part of the record. If he refuses per- 
mission, the reason should be stated, and the bill does not become 
part of the record, but the original paper is sent up, supported 
by copies of the affidavits filed in its support. (Gen. Stat. 
1865, ch. 169, §§ 29-83; Wagn. Stat.- 1044; Bowen v. Laza- 
lere, 44 Mo. 383.) The record proper is defectively given, being 
mixed up with the bill of exceptions, but by searching the mass 
of copies for entries its deficient parts can be put together, and I 
find no error in it. 


Judgment affirmed. The other judges concur. 
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BERNARD MAssMANN, Defendant in Error, v. Freprericx Hot- 
SCHER ef al., Plaintiffs in Error. 

1. Promissory notes — Escrow — Oral proof —Written contract, when varied 
by.—A promissory note may be delivered to a stranger, to be held by him as 
an escrow, to take effect on the happening of a future contingent event. But 
where it was held by the payee, the doctrine of escrow can not arise; and 
no fraud being charged, proof of an oral agreement by which the note was to 
become legally binding, not from its delivery according to its tenor, but on 
the happening of a certain contingency, is inadmissible. Such testimony 
varies the effect of a written contract. 


Error to Sixth District Court. 
J. B. Henderson, with Fagg, for plaintiffs in error. 


The question here is not whether the writing is to be contra- 
dicted or explained, but whether the written note was ever deliv- 
ered to the plaintiff as a complete ‘and executed instrument. It 
is surely competent to show by oral testimony that a note sued on 
was never delivered. To show the character of the possession of 
a written instrument sued on, does not change, vary or contradict 
the writing itself. (1 Greenl. Ev., § 204; 17 Mo. 79; 29 Mo. 
465; 11 Pet. 83; 11 Wend. 310, 833 c; 2Conn. 352; 2 Beas- 
ley, N. J., 455; 2 Phill. Ev. 671,674, atld authorities cited ; 
19 Ala. 203.) Where a deed is elivered on a contingency, 
until the contingency happens there is no delivery. (10 Mass. 
458; 13 Johns. 285; 18 Johns. 544; 4 Monr. 500-3; 2 N. 
H. 71; 5 Conn. 559; 2 Johns. 248; 9 Mass. 307; 5 Mumf. 
160; 3 N. H. 432.) Oral testimony is competent to show that 
a note was given on a contingency never performed. (Goddard 
v. Cutts, 2 Fairf. 442; Vallet v. Parker, 6 Wend. 615; Wood- 
hull v. Holmes, 10 Johns. 231; 1 Strange, 674.) 


Buckner and Stewart, for defendant in error. 
CurrigR, Judge, delivered the opinion of the court. 


This suit is founded upon two promissory notes drawn by the 
defendants and payable to the plaintiff. The defendant Holscher 
answered separately. He admitted the signing of the notes and 
their delivery to plaintiff, to whom they were payable. He then 
proceeds to allege that his signature was obtained through the 
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false and fraudulent representations of the plaintiff, and details 
the circumstances which are relied upon as showing the alleged 
fraud. Among other things it is averred that Holscher signed 
and delivered the notes to the plaintiff, under an arrangement 
and verbal understanding with him that the notes should be signed 
by one Hase, and if not so signed that they should be considered 
as inoperative and void. It is also averred that Huse never 
executed the notes, and that Holscher was a mere accommodation- 
maker. 

At the trial the court gave and refused instructions upon the 
theory that in the absence of actual fraud the notes were binding 
on Holscher, although never signed by Hase, and notwithstanding 
the existence of the supposed verbal understanding cotempora- 
neous with the execution of the notes. This theory Holscher’s 
counsel combats. 

The trial was by the court, and the result reached negatives 
the allegations of fraud. There being no fraud, and the notes 
having been duly signed and delivered to the plaintiff (the payee), 
“the question arises whether oral evidence was admissible to prove 
the alleged understanding in regard to their execution by Hase ; 
that is, that the notes were: delivered to the plaintiff to become 
operative as binding contraggs alone, upon their contingent exe- 
cution by said Hase. J 

Upon the face of the notes they were legally operative from 
the moment of their delivery. The proposition, therefore, is to 
show by oral proof that they were not to take effect from their 
delivery according to their tenor, but at some time in the future, 
the particular time depending upon a contingent event. What is 
that but a proposition to vary the legal effect of a written instru- 
ment by oral evidence? The notes were absolute upon their face ; 
by the oral proof it was proposed to be shown that they were not 
absolute, but conditional, their operativeness depending upon 
extrinsic facts. 

But the general rule on this subject undoubtedly is that ‘if 
there be a contract which has been reduced to writing, verbal 
evidence is not allowed to be given of what passed between the 
parties, either before the written instrument was made, or during 
the time that it was in a state of preparation, so as to add to or 
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subtract from, or in any manner to vary or qualify, the written 
contract.” (Goss v. Nugent, 5 Barn. & Ald. 58). The defend- 
ants’ oral evidence is excluded by this rule, for it was designed 
to limit and qualify the written contract. Of course the rule 
does not apply where fraud, want of consideration, and the like, 
are alleged as showing that the contract never had any legal 
validity. (1 Greenl. Ev., § 284.) But that is not the question 
now under consideration. It is not objected that the issue of 
fraud was improperly submitted to the jury, or to the court dis- 
charging the functions of a jury. 

My conclusion, then, is, that the facts relied upon to defeat 
the notes cannot be shown by oral evidence. The object of the 
verbal testimony was to vary the legal effect of the notes in two 
particulars: first, by postponing the time of their taking effect ; 
and, secondly, to make their taking effect at all dependent upon 
the occurrence of a future contingent event. (See Smith v. 
Thomas, 29 Mo. 307.) 

Most of the authorities cited by the defendants’ counsel relate 
to escrows. An escrow is defined to be a ‘‘ deed delivered to a 
stranger, to be by him delivered to the grantee upon the hap- 
pening of certain eonditions, upon which last delivery the trans- 
mission of title is complete.” (Bouv. Law Dic.) But a note 
as well as a deed may be delivered as an escrow, and the law of 
escrows is substantially the same in both cases. (1 Pars. Notes 
and Bills, 51.) In either case it is necessary that the instru- 
ment, in the first instance, should be delivered to a stranger; 
that is, to a person not a party to the contract. Neither a note 
nor deed can be delivered to the grantee or promisee to be held 
by him as an escrow. (1 Pars. Notes, 51, § 7 ; Couch v. Meeker, 
2 Conn. 302; Bradley v. Bentley, 8 Verm. 246; Badcock v. 
Steadman, 1 Root, Conn., 87.) 

It was decided in Indiana that a deed might be delivered to a 
stranger, to take effect upon a condition to be subsequently per- 
formed ; but that if it be delivered to the obligee (in that case 
the contract was for the sale of personal chattels) upon such 
contingency, the condition is a nullity and the first delivery 
absolute. (Foley v. Cowgill, 5 Blackf. 20.) In that case the 
obligation was delivered directly to the obligee, and the contract 
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was held to be legally effective from the date of such delivery, 
notwithstanding the oral condition. So here, the notes were 
not delivered to a third party, but to the payee himself; and the 
oral condition, therefore, according to the Indiana’ case, was a 
nullity and the delivery absolute. In other words, an obligation 
to be delivered as an escrow must be delivered to a third party, 
and not to the obligee. 

With the concurrence of the other judges, the judgment will be 
affirmed. 





State or Missouri, Respondent, v. ELLEN Lunn, Appellant. 


1. Crimes and punishments — Disturbance of peace — Threats — Construction 
of statute.—The act of 1870, touching disturbance of the peace (Sess. Acts 
1870, p. 45), in general applies to cases where complainant was on his own 
premises, or in some public place where he had a right to be. It is not 
designed to punish one for use of violent language and threats which could 
not result in bodily harm, where the language was used toward an intruder 
who had before threatened personal injury. 







Appeal from St. Louis Court of Criminal Correction. 
M. W. Hogan, for respondent. 
T. G. C. Davis, for appellant. 








Buss, Judge, delivered the opinion of the court. 





Defendant was prosecuted for disturbing the peace of one 
Hannah Scanlin, under the statute against disturbing the peace 
as amended in 1870 (Sess. Acts 1870, p. 46, § 27; Wagn. Stat. 
496), and fined. Upon appeal she assigned for error that the ~ 
conduct attributed to her was not a disturbance of the peace. 

The evidence shows that the prosecuting witness had occupied 
a portion of defendant’s house as tenant, and came back some 
week or two after she had moved out, on pretense of looking for 
a sawbuck. The accused ordered her to leave the yard, and used 
opprobrious language, though the witnesses differ as to the precise 
words. She, however, called her a drunken slut, or a drunken 
woman, and threatened, if she did not leave, to throw a bucket of 
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water upon her. Defendant offered to prove, but was not per- 
mitted to do so, that the witness had been upon the premises a 
few days previous in a state of intoxication, with an iron rod, 
threatening violence, and there is evidence which renders it prob- 
able that her ostensible object in coming upon the premises was a 
pretense. 

We think the accused should have been permitted to offer the 
evidence ; not that it would have justified a breach of the peace, 
but it would have explained the motive of defendant’s action, 
and shown that she had reason to fear that witness came upon 
the premises for an unlawful purpose; that she herself was not 
in the peace, and that her own peace was not disturbed. 

As applied to disturbing the peace of a person, this is a new 
statute, and ordinarily would imply that the person whose peace 
was disturbed was upon his own premises, or in some public 
place, or where he had a right to be. The life and limbs of 
a trespasser or law-breaker are under the protection of the law, 
but this statute could hardly be construed as punishing one as a 
disturber of his peace who should use rather strong language 
toward an intruder who had before threatened personal injury, 
even though, in order to drive him away, such violence was threat- 
ened as could result in no bodily harm. 

Treating the evidence ruled out as though it were in the 
record, it does not present a case that comes within the statute, 
although the language was grossly improper, and under other 
circumstances would have been a disturbance of the peace under 
this statute. 

The other judges congurring, the judgment will be reversed. 


a 





Joun H.- Morsg, Respondent, v. Gzoraz R. RATHBURN, 
Appellant. 


1. Sale— False representations avoid, when.— In order to avoid a sale for that 
reason, the representation touching the subject-matter of the sale must not 
only be false, but the purchaser must be deceived by it. He must trust to it 
and buy on the strength of it. Thus, where the vendee examined land prior 
to purchase, he could not afterward have the sale set aside because the vendor 
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had falsely represented the land to be wooded and smooth in surface ; since as 
to these facts there could have been no deception. 

2. Sale of land — Agency — Sub-agent, representations by.—Where one who 
acts for the legal owner of land is himself the equitable owner, the representa- 
tions of his agents will bind the legal owner. In such case the equitable owner 
is also principal. 


Appeal from Jefferson Circuit Court. 


Fisher § Rowell, for appellant. 


The evidence shows that David Morse had an equitable owner- 
ship in the land. Therefore Trow, Marshall & Co. were not agents 
appointed by an agent, but bya principal ; and these representa- 
tions to Rathburn about this property are as binding upon the 
plaintiff as if he had made them himself. (Sharp v. Mayor of 
New York, 40 Barb. 256; Sanford v. Handy, 23 Wend. 260; 
Glasscock v. Minor, 11 Mo. 655; Doggett v. Emerson, 3 Stc. 
733 ; Monroe v. Pritchett, 16 Ala. 16,785; Farrington v. Bullard, 
40 Barb. 512; Mead v. Brum, 32 N. Y. 275.) 


Green & Ahilvers, for respondent. 


I. Even if David Morse was agent of plaintiff, he had no 
authority to delegate his authority to Coleman to act as sub- 
agent. Hence Coleman’s statements of what he said to defend- 
ant, or what David Morse said to him, are incompetent as against 
plaintiff. (Chit. Cont., Tth Am. ed., 225; Tippets v. Walker, 4 
Mass. 592, 595, 597; 2 Kent, 5th ed., 633.) 

II. If defendant relied upon his own judgment in regard to the 
quality of the land, and was not misled, he cannot avail himself 
of false representations. (2 Kent’s Com. 484-5. ) 


Buiss, Judge, delivered the opinion of the court. 


In 1867 the parties entered into a contract for the sale by the 
plaintiff to the defendant of certain real estate in Jefferson county 
for $21,000, the agreement eontaining a stipulation of forfeiture 
of $2,000 in case of its non-performance. The defendant fail- 
ing to fulfill, the plaintiff brought suit for this forfeiture as for 
liquidated damages, and, upon appeal to this court, his claim was 
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sustained (42 Mo. 495), although the cause was remanded to let 
in a defense of fraud and misrepresentation in the sale. The 
cause was again tried upon this defense, and the plaintiff obtained 
judgment, from which defendant appeals. 

The instructions are all the defendant has a right to ask, and 
contain no error against him. All that he submitted were given, 
and several of those asked by the plaintiff were refused. 

The alleged false representation was that certain unimproved 
portions of the farm were well timbered, and that the soil was 
good, when in fact most of the timber had been cut off, and the 
land was broken and rocky. The plaintiff claims that the defend- 
ant examined the premises and trusted to his own knowledge thus 
acquired, and upon this point the court instructed the jury that 
‘if the defendant, before he made the contract with the plaintiff 
for the purchase of the land, did go upon and examine the unim- 
proved land for himself, then it is immaterial whether the repre- 
sentations made to him by David Morse, in regard to the timber 
thereon and the quality of the soil, were true or not.” This 
instruction was excepted to, yet it does not contradict the most 
extreme view that has been taken upon this subject; for it has 
been always considered that where a false representation is made 
of the object of sale, the party purchasing must trust to the rep- 
resentation and be deceived by it. It is not sufficient that it be 
false, but it is essential that the purchaser be deceived by the 
representation — that he trust to it and buy on the strength of it. 
If he inspect what he purchases, whether land or personal prop- 
erty, and the defect is plainly apparent, he cannot be deceived — 
he cannot trust to a representation he sees to be untrue. Thus, 
in the case before us, if the representation had been made in 
regard to something not apparent— as a mineral, or the depth of 
the soil—an examination of the surface might not have undeceived 
him. But as to the existence of timber, or as to the external 
appearance of the land, whether sufficiently smooth for cultivation 
or rough and rocky, there could have been no deception; and 
hence the court was right in holding that the representations were 
immaterial if the defendant went upon the land and examined 
for himself. 
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For the application by this court of the general doctrine to sales 
of land, see Buford v. Caldwell, 8 Mo. 477; Glasscock v. Minor, 
11 Mo. 655; Owens v. Rector, 44 Mo. 389. 

Exception was taken during the trial to the action of the court 
in ruling out the deposition of one Coleman, and such action is 
now claimed to have been erroneous. To this it is answered that 
the deposition is not in the record, and hence the court cannot 
know whether it should have been received. This would be a good 
answer did not the record otherwise advise us of its general char- 
acter ; but being so advised, we will inquire whether the reasons 
for ruling it out were sound. Certain real estate agents had been 
employed by David Morse, who lived upon the land, the title being 
in his brother, John H. Morse. They had written to defendant 
concerning the land, which letter induced him to come out from 
New York ; and the deposition was offered to prove the letter, and 
otherwise to give the declarations of David Morse in regard to the 
property. The deposition seems to have been objected to upon the 
ground that neither David Morse nor Coleman had been shown to 
be agents of the plaintiff in the sale, and even if David Morse was 
the agent, that he had no right toemploy another agent. But it 
clearly appears that David Morse had an equitable interest in the 
land, that he had formerly owned it, that he then lived upon it 
and called it his own, that his brother had advanced him money 
and he had placed in him the title, and that he was to receive all 
the purchase-money over a certain amount; and he seems to have 
been the only person known to the defendant until near the close 
of the transaction. Evidence of the representations, then, of the 
real estate agents appointed by David Morse to sell the land, was 
competent, both because they were appointed by the equitable 
owner, and because they might show what representations David 
Morse himself had made to them that were communicated to the 
purchaser as from him. From the light which the record throws 
upon this deposition, I think it should have been admitted in 
evidence, and for this error the judgment must be reversed and 
the cause remanded. The other judges concur. 
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CHar.es Franz, Plaintiff in Error, v. Jacop Dietrick, Defend- 
ant in Error. 
1. Referee — Additional testimony.—When a case is referred back to a referee 
after report filed, to re-state an account, the hearing of additional testimony is 
a matter resting very much in his discretion. 
2. Referee, report of — Appeal — Evidence, weight of —The report of a referee 
in stating an account is equivalent to a special verdict, and will not be dis- 
turbed on appeal, as being against the weight of evidence. 


Error to Cape Girardeau Circuit Court. 
Lewis Brown, for plaintiff in error. 
James Houck, for defendant in error. 
Waener, Judge, delivered the opinion of the court. 


This was a suit for the purpose of obtaining a dissolution of a 
copartnership, and for an adjustment and statement of a partner- 
ship account. When the case came up for hearing the court 
referred the matter to a referee, to hear and report the testimony 
and state the account between the parties. The referee, after 
hearing the evidence and examining the books and vouchers sub- 
mitted to him, made his report, in which he found a balance of 
$236.663 due the defendant. Upon the coming in of this report, 
the plaintiff filed his exceptions to the same, and the exceptions 
were sustained. The court then ordered that the books, papers 
and vouchers, together with the report, should be again referred 
back to the same person as referee, with directions to make 
another report, and again state an account of all the partnership 
business and transactions between the parties. 

The referee, when the case was before him the second time, 
proceeded to re-examine it upon the papers, and heard one addi- 
tional witness for the defendant, and then made up his report, 
finding a balance of $188.12 in favor of the defendant. This 
report was accompanied by the proofs in the case. 

The only objection that was made by the plaintiff to the second 
report was that the referee was not authorized when the matter 
was lastly submitted to him to hear any additional evidence. This 
objection was overruled, and the court adopted and confirmed the 
report and gave judgment for the defendant accordingly. 
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We do not think there was any such error in the action of the 
referee in admitting the additional evidence as would authorize us 
to interfere. It was a matter resting very much in his discretion. 
The plaintiff’s counsel was present and cross-examined the wit- 
ness, and made no objection to his giving evidence. Had the 
plaintiff desired to introduce any witnesses on his part, it would 
have been the duty of the referee to have admitted them. As the 
report of the referee stands in the attitude of a special verdict, 
we will not undertake to go into an examination of the weight of 
evidence, but will presume that the decision on the finding of 
facts was correct. We have examined this involved and confused 
record throughout, and find nothing demanding our revision. 

Judgment affirmed. The other judges concur. 





Rosert D. McCann, Plaintiff in Error, v. Joun P. Waite ef al., 
Defendants in Error. 





1. Equity — Trespass — Ex parte estate — Vendor’s lien — Petition — Certain 

separate estate was owned by a married woman, subject to the vendor’s lien. 
Part of it was subjected to payment of her debts by a judgment, definitely 
describing the same. A bill being brought by the purchaser thereof at 
execution sale, to subject her remaining estate to the payment of the vendor’s 
lien, on the ground that the original suit by mistake failed to embrace these 
lands, held, that the bill contained no equity, and was properly dismissed ; 
for the proceedings under which he purchased gave him no title to said 
lands, and no attempt was made by suit for that purpose to reform those 
proceedings. 


Error to Monroe Circuit Court. 
W. J. Howell, with Alexander, for plaintiff in error. 
Brace, Moss § Robinson, for defendants in error. 


CurrIER, Judge, delivered the opinion of the court. 








It appears from the plaintiff’s petition that one John D. 
McCann, in 1860, in a suit in his favor against the defendants, 
John P. White and wife, obtained a special judgment subjecting 
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the separate property of the latter, to-wit: certain lands which 
were set out and definitely described in the judgment — the 
description following that given in the petition in that suit— 
to the payment of the judgment debt; that a special execution 
was issued upon and in strict accordance with the judgment ; and 
that Mrs. White’s interest in the described lands was seized and 
sold thereon in due course, the present plaintiff becoming the 
purchaser at the sheriff’s sale, at a price sufficient to pay the 
judgment debt and costs. It also appears that the lands thus 
sold, in connection with other lands of Mrs. White, were subject 
to the lien of Mrs. White’s vendor, to secure a balance of the 
purchase-money due him from Mrs. White. It is alleged that 
these other lands were left out of the original suit through mistake. 
They were not, as it appears, included either in the petition, 
judgment or execution; nor is there any claim that they were 
either sold or offered for sale. 

This is a condensed statement of the material facts shown by 
the petition, on the basis of which the plaintiff seeks to subject 
the lands of Mrs. White which were not included in the original 
suit or subsequent sale to the payment of the lien of her vendor, 
so as to relieve the plaintiff’s land from that encumbrance. 
Relief is asked in different forms, but the above states the sub- 
stantial result sought to be reached, and, in connection with the 
facts recited, sufficiently presents the point on which the case 
turns. . 

This is not a proceeding for contribution. The object of the 
suit, as has been stated, is to relieve the plaintiff’s land from the 
named encumbrance by enforcing a payment of it by Mrs. White, 
or from such separate property as still remains to her. 

Upon a submission of the case upon the petition and answer, 
the petition was dismissed, and properly, as we think. 

The petition contains no equity. The plaintiff does not 
strengthen his position by questioning the accuracy of the pro- 
ceedings under which he holds such title as he has. By his 
purchase he acquired no interest in any of Mrs. White’s lands 
which were not described in the judgment and specially subjected 
to the payment of the judgment debt. He is not helped by the 
7—VvOL. XLIX. 
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existence of the supposed mistake. He does not seek to set aside 
any of the proceedings, and he is not in a position to claim 
anything beyond what was secured to him under them. 

With the concurrence of the other judges, the judgment will 
be affirmed. 


, 
a 





MattHew Doipe, Respondent, v. VenzEL Vopicka, Appellant. 


1. Deed — Reference to survey in — Effect of.— Where no other description is 
given of the land sold than by the number of the lot in the survey of a tract 
of land or the plan of a town or an addition to the same, the authentic map 
of such survey is as much a part of the deed as though set out in it. 

2. Estoppel in pais — Boundary line — Improvement, acquiescence in.— W ith- 
out any agreement more than is implied from their acts, if two persons 
trace their dividing line, and both recognizing it as such, one goes forward 
with the knowledge and acquiescence of the other, and makes valuable 
improvements, so valuable as to work great injury to the party making them 
if the line be disturbed, the other will be estopped from afterward alleging 
such mistake as shall deprive the builder of his improvements ; and especially 
if the party seeking to disturb the line knew at the time the improvements 
were made, all that he subsequently learned, or if he had the means of knowl- 
edge. In such case it is not necessary to show actual fraud in the party estopped. 


Appeal from St. Louis Circuit Court. 


Geo. P. Strong, for appellant. 
E. C. Kehr, for respondent. 


Buss, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover a strip of eight and 
a half feet, alleged to be a part of lot No. 11, in block 2, of the 
Arsenal addition to the city of St. Louis, and the true location 
of the division line between lots 11 and 12 is the matter in dis- 
pute. The east half of said block 2 fronts upon Carondelet 
avenue on the east, and consists of seventeen lots, commencing 
with No. 1, on the corner of Gate street and the avenue, and 
running north to Arsenal street. Gate street runs at right angles 
with the avenue, and Arsenal street deflects southwardly from it, 
making the northeast corner of lot 17 an acute angle. Both 
plaintiff and defendant purchased their lots of one Joseph Ledue, 
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and took possession as they now occupy, both parties, as well as 
their grantor, supposing the line now claimed by defendant to be 
the true one. Both deeds from Ledue describe the lots respec- 
tively by their numbers, ‘‘ according to the plat of the addition 
on file,” etc. But in surveying the block there is found to be a 
deficiency north, of eight and a half feet, the actual measurement 
falling so far short of the distance called for by the plat or map. 
The evidence makes it quite probable, if not certain, that the 
mistake is in the map, and in entering upon it the front width 
of lot 17. All the lots except that are 25 feet wide, and 
that is entered as having a front of 32% feet, which is claimed 
to be some eight and a half feet too much. In commencing upon 
Arsenal street and running south, giving each lot the width called 
for, the division line between the parties is found to be where 
both have hitherto considered it, and to which both have built and 
occupied; to commence upon Gate street, however, and run 
north, giving the lots their record width, the division line is 
wrong, and should be the distance north claimed by the plaintiff. 
Conceding that the mistake was in the map, and that it arose 
from the supposed mistake in entering the front width of lot 17, 
the other facts are undisputed. All the lots from 9 to 17 were 
taken possession of according to the width named in the plan. 
The whole front of lot 17 had been covered with a brick building 
for more than twenty years before the trial. Lot 16 had also been 
built upon. Lot 13 was owned by defendant, had been inclosed, 
and ever since 1856 a frame house had stood upon it, and up to 
its south line. In 1863 defendant bought lot 12, and covered 
its whole front with a brick building, and soon after the plaintiff 
purchased lot 11, upon which he erected a building, joining that 
of the defendant. He also owns lots 9 and 10, and occupies the 
whole of those according to the distances laid down from Arsenal 
street. So we find that all the owners of lots, in the north part 
at least, if not throughout the block, including both the parties 
to this suit, have received their deeds according to this plan, 
measuring from the north, have occupied and improved their 
lots, holding according to these measurements, and some of them 
for a period that would give them a title under the statute of 
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limitations. And, further, it appears that when these litigants 
purchased lots 11 and 12 they were surveyed and staked off by 
their vendor, precisely as they have ever since been occupied, so 
that possession was delivered as was contemplated by their 
respective deeds. Mr. Cozzens, a surveyor of great experience, 
also testifies that in running out these lots he found surveyor’s 
marks upon the curb-stone opposite their boundary, indicating the 
location of their dividing lines, precisely as occupied by the 
owners. 

It is undisputed that where no other description is given of lands 
sold than by number of the lot in a survey of a tract of land or 
the plan of a town or an addition to the same, the authentic map 
of such survey is as much a part of the deed as though set out 
in it. The plan of this addition was duly certified and recorded 
under the statute, and everything in it may be treated as in the 
deeds to both the parties. 

This is not the case, which so commonly occurs, of a discrep- 
ancy between the calls of the deed in course and distance, and the 
course and distance of the line as actually run; nor does any mis- 
take appear in the original survey of the block, for it is assumed 
that the surveyor only ran out the external boundary, being the 
lines of the streets and alleys, without measuring and staking out 
the separate lots, although they are all marked upon the sur- 
vevor’s maps, with the size of each. Had this been so staked out 
in the original survey, there would be no difficulty, for the division 
of the lines of the lots would then have been actually located, and 
the location must govern. The mistake was in assuming that 
the east half of block 2 was sufficiently broad upon Carondelet 
avenue to contain sixteen lots 25 feet wide, and one with a front 
of 324 feet, and so entering them upon the map, when it lacked 
eight and a half feet of being sufficiently wide to embrace so much 
land. Without saying whether the division line to which the par- 
ties occupied, and supposed they had purchased, is the true one, 
the case can be disposed of upon another principle. 

This is a case of an agreed division line, with subsequent 
improvement, and the doctrine of estoppel in pais will apply to 
it. The parties both took their lots by number, which were staked 
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out to them by the seller. No new facts have been discovered ; 
the plaintiff could have known everything he knows now; he 
recognized the line to which defendant occupied as the true one, 
stood by and saw him erect a brick building up to it without 
objection, and without making any claim to the land covered by 
the building, and afterward built up to the same line himself. 
Without any agreement more than is implied by the acts of 
the parties, if they trace their line, and both recognizing it as 
such, one shall go forward, with the knowledge and acquiescence 
of the other, and make valuable improvements, so valuable as to 
work great injury to the party making them if the line be dis- 
turbed, the other is estopped from afterward alleging such mistake 
in the line as shall deprive him of his improvements. ‘This is 
especially true where the party seeking to disturb the line knew 
at the time the improvements were made all he has subsequently 
learned, or had in his hands the means of knowledge. ‘The kind 
of possession necessary to give title under the statute of limita- 
tions is not necessary to be considered ; and though the decisions 
in regard to estoppel zm pais, in cases of this kind, are not 
entirely harmonious, yet the doctrine as here announced is 
founded in equity and cannot be controverted in principle. In 
Massachusetts it seems to be held otherwise (Brown v. B. & W. 
R.R. Co., 5 Mete. 478; Proprietors, etc., v. Prescott, 7 Allen, 
494); but it seems to me that the doctrine held in New York, and 
by this court in Taylor e¢ al. v. Zepp, 14 Mo. 482, and in Blair 
v. Smith, 16 Mo. 273, is the more reasonable one. 

It is not the agreement alone that can protect defendant, for 
that is contrary to the statute of frauds, but the reliance upon such 
agreement, or the conduct of the plaintiff amounting to one— 
his express recognition of the line and acquiescence in the posses- 
sion and improvement, upon which the person making them had 
a right to rely, and from the loss of which he would suffer great 
damage — that should estop him from seeking to establish a new 
line, although the true one, by which he would himself obtain such 
improvements or render them valueless to the other party. In the 
language of Johnson, J., in Corkhill v. Landers, 44 Barb. 218, the 
present plaintiff ‘* by his silence must be deemed to have consented 
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to the improvement being made and placed as it was, and to have 
encouraged and sanctioned the expenditure necessary thereto,” 
and therefore is estopped from saying that they are upon his lot. 
See also remarks of Walworth, chancellor, in Adams v. Rockwell, 
16 Wend. 302-8, quoted in Taylor e¢ al. v. Zepp; also see Lav- 
erty v. Moore, 82 Barb. 347. 

The well-considered case of Taylor e¢ al. v. Zepp, and its 
affirmance by other cases, places the doctrine of estoppel in regard 
to division lines upon a more satisfactory basis than that upon 
which it rests in some of the States. The element of actual 
fraud need not enter into it; it is rather based upon the substan- 
tial injury to the other party, which is an essential element of 
estoppel. This view was held in Rutherford v. Tracy, 48 Mo. 325. 

This does not come within the class of cases where acquiescence 
for many years is held to be conclusive evidence of the true bound- 
ary line (Baldwin v. Brown, 16 N. Y. 359; Reed v. Farr, 35 N. 
Y. 113), for such acquiescence has nothing to do with the doc- 
trine under consideration, and the distinction is recognized in 
Baldwin v. Brown; nor, for the same reason, does the view here 
taken conflict with Knowlton v. Smith, 36 Mo. 507, nor Thomas 
v. Babb, 45 Mo. 384. In the last case improvements were spoken 
of, but they were inexpensive; but if, under the facts in relation 
to the line, the defendant had erected the house upon the strip of 
land in dispute, the doctrine of estoppel should have protected him. 

I have purposely refrained from commenting upon the plead- 
ings and instructions in this case. Yielding all that the plaintiff 
claims in regard to the mistake and its character, the facts show 
that the plaintiff ought not to have judgment. It would be wrong, 
therefore, even if we could find error, to reverse the judgment and 
put the parties to the expense of a new trial. 

The other judges concurring, the judgment of the General Term 
will be reversed and the judgment of the Special Term affirmed. 
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Joun B. Hieutey ef al., Plaintiffs in Error, v. Fair Barxon, 
Defendant in Error. 


1. Sale — Report of—Filing—Statute, construction of.—A law providing that 

a report of sale should be approved or rejected “at the first term thereof 

after filing the same” did not mean the same term at which the report was 

filed, but the succeeding one. 

Minors — Affirmance of contracts — Property, recovery back — Refunding 
of money.— Infants, after they become of age, may affirm contracts not pre- 
viously binding on them. Any act done by them showing an intention to 
affirm, such as receiving the purchase-money, with a full knowledge of all 
the facts, will be sufficient. And where an infant seeks to recover back his 
property, either real or personal, he must refund what he has received. He 
cannot recover so long as any part of the consideration is withheld. 

3. Estoppel in pais— Sale of lands — Improvements, ete.—One who has 
received an adequate consideration for the sale of land, and stands by for 
years and sees it greatly enhanced in value by improvements, without warning 
or protest, is estopped from disavowing the sale, although the sale itself was 
not binding in law. 


te 


Error to Washington ‘Circuit Court. 
Bush & Dinning, for plaintiffs in error. 


I. The approval of the sale of Highley to Scott by the County 
Court of Washington county, taking place at the same term dur- 
ing which said sale was made, was invalid. (Sess. Acts 1855, 
p- 447; Strouse v. Drennan ef al., 41 Mo. 289; Speck v. 
Wohlien, 22 Mo. 810; Mitchell v. Bliss, 47 Mo. 353. ) 

II. The doctrine of ratification or confirmation of sales made 
during infancy, by act of the party after majority, has no appli- 
cation here. That doctrine applies, only in cases of deeds in 
which infants are parties and vendors. The deed in this case, to 
which defendant applies the principle, was the deed of John 
Highley, to which plaintiffs were strangers. 

IIf. The plea of equitable estoppel of plaintiffs by their accept- 
ance of the purchase-money after majority amounts to nothing, 
since, according to the testimony, defendant made his improve- 
ments and spent his money on the premises before such accept- 
ance of said. purchase- money by plaintiffs, and without a 
knowledge of such acceptance. Deferdant failed to show any 
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conduct on his behalf, or any alteration of his condition, on the 
faith of the acceptance of such purchase-money by plaintiffs. 
(Newman v. Hook, 37 Mo. 207. 


Cline, Jamison & Day, for defendant in error. 


Plaintiffs, by their conduct after the sale, are estopped from 
questioning its legality. (8 Mo. 358; Ferguson v. Bell’s Adm’r, 
17 Mo. 351; Clamorgan & Lane, 9 Mo. 446; Wheaton v. East, 
5 Yerg. 41; Kline v. Beebe, 6 Conn. 494.) They cannot 
recover back the property and retain the purchase-money. (Kerr 
v. Bell, 44 Mo. 125; Strain v. Wright, 7 Ga. 572; Hubbard 
v. Cummings, 1 Me. 11; Boody v. McKenney, 23 Me. 117; 
Boyden v. Boyden, 9 Mete. 519; Robbins v. Eaton, 10 N. H. 
561; Henry v. Root, 33 N. ¥. 526; McCormick v. Leggett, 8 
Jones, 425; Weed v. Beebe, 21 Verm. 495.) An infant is 
estopped from setting up his infancy to avoid his deed if, after 
coming of age, he sees the purchaser make valuable improve- 
ments. (Wheaton v. East, 5 Yerg. 41; Wallace v. Lewis, 4 
Harr. 75. ) 


P. Pipkin, for defendant in error. 


When an infant receives a benefit by silent acquiescence, he 
must make his election in a reasonable time after he arrives at 
full age, or the benefits so received will be satisfactory evidence 
of a ratification. (Boody v. McKenney, 23 Me. 517-24; Hub- 
bard v. Cummings, 1 Greenl. 11; Dana v. Coombs, 6 Greenl. 
89; Barnaby v. Barnaby, 1 Pick. 221; Vandorem v. Everett, 
2 Southard, 460; Button v. Briggs, 4 Desaus. 465 ; Lawsdn v. 
Lovejoy, 8 Greenl. 405-7; Kline v. Beebe, 6 Conn. 494-6; 
Robbins v. Eaton, 10 N. H. 561; Bigelow v. Kinney, 3 Verm. 
353 ; Armsfield v. Tate, 7 Ired. 258; Chit. Cont., 8th Am. ed., 
146-7, in notes; Cheshire v. Barrett, 4 McCord, 241; Kitchen 
v. Lee, 11 Paige, 107.) If one having a right to an estate 
permit or encourage a person to buy it of another, the purchaser 
shall hold it against the person who has the right, although under 
age. (Bright v. Boyd, 1 Sto. C. C. 478; Davis v. Tingle, 8 
B. Monr. 539- Hall vy. Simmons, 2 Rich. Eq. 120; Norris v. 
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Wait, zd. 148.) Where one having the right suffers valuable and 
costly improvements to be made by persons claiming the land, 
and interposes no pretension of title for a long time, he will be 
estopped. (Higginbotham v. Bennett, 5 Johns. Ch. 184; Storrs 
v. Baker, 6 Johns. Ch. 166; Caldwell v. Williams, 1 Bail. Ch. 
175; Patton v. McClure, 1 Mart. & Yerg. 333.) When those 
who are entitled to avoid a sale adopt and ratify it by receiving 
the whole or any part of the purchase-money, equity will preclade 
them from setting it aside subsequently. (The Commonwealth v. 
Shuman’s Adm’r, 6 Har. 343; Smith v. Warden, 7 Har. 424; 
Weiner v. Brown, 14 La. Ann. 642; Pickens v. Yarborough, 30 
Ala. 408.) ‘ 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiffs to 
recover a lot of ground in the town of Irondale, in Washington 
county. The trial was before the court without the intervention 
of a jury, and a judgment was rendered for the defendant. The 
lot is a part of a larger tract sold by John Highley as father of 
his children, who are plaintiffs in this action, to one John G. 
Scott; and from the latter, as purchaser thereof, the defendant 
derives title. The sale was made by the father in pursuance of 
an act of the Legislature entitled ‘‘ An act for the benefit of the 
minor children of John Highley,”’ approved December 5, 1855. 
(Sess. Acts 1855, p. 446.) 

The second section of the act declares: ‘‘ Before any part of the 
interest of the aforesaid minors, mentioned in the last preceding 
section, shall be sold, the same shall be appraised by three dis- 
interested householders of Washington county, to be appointed 
by the County Court of Washington county, who shall take an 
oath honestly and impartially to appraise the interest of said 
minors in said land at its fair cash value; and the said interest 
shall not be sold for less than three-fourths of the appraised 
value; and the said John Highley, who is hereby authorized to 
sell the interest of said minors, shall within thirty days after the 
sale make out and file in the office of the clerk of the County 
Court of said county of Washington, a report of the sale, together 
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with the certificate of appraisement and the affidavit of the ap- 
praisers, which shall be subject to the approval or rejection of 
said court at the first term thereof after filing the same ; and if 
said court approve said report, the same shall be valid ; and if not 
approved, the sale shall be void, and he shall offer the said land 
for sale again.” 

The father, John Highley, proceeded under this act, and by 
appointment of the County Court, three disinterested householders 
of the county appraised the land at $10 per acre, and he sold 
it to Scott at $20 per acre, double the appraised value. He 
reported his sule to the County Court on the 12th day of June, 
1856; and the court, which seems to have been in session at 
the time, approved the sale on the same day. 

The proceedings were all regular, unless the approval, which 
was made on the day the report was made, was unauthorized. 
This is the only ground insisted upon for a reversal of the judg- 
ment. The law provides that the report of sale ‘‘ shall be sub- 
ject to the approval or rejection of the court at the first term 
thereof after filing the sume, and if said court approve said 
report, the same shall be valid; and if not approved, the sale shall 
be void.” 

The approval was a necessary requisite to the validity of the 
sale. But was it approved in the manner or at the time desig- 
nated by the law? The approval at the same term in which the . 
report was filed was certainly not what the law meant or con- 
templated by the phrase ‘‘ at the first term thereof after filing 
the same.”? When the report was filed, the first term afterward 
meant the next term afterward. But whether this irregularity is 
sufficient to invalidate the sale need not be determined, as the 
decision must be placed upon another ground, and the judgment 
affirmed for another reason. 

That a full price was paid by the purchaser is not disputed. It 
appears that the plaintiffs were well acquainted with all the facts ; 
they resided in the neighborhood, and with full knowledge and 
without objection, after they arrived at age, received their respect- 
ive shares of the purchase-money, together with interest thereon. 
Moreover, the land was supposed to contain 208 acres, and this 
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was the amount Scott paid for, at $20 per acre. Several years 
after the sale, plaintiffs having discovered that there was more.than 
that amount, the land was surveyed and found to contain about 
16} acres more than was supposed at the original sale. For this 
excess Scott paid the plaintiffs their respective shares, at the rate 
of $20 per acre, the contract price. After all this length of time 
has elapsed, and with these facts staring them in the face, the 
plaintiffs now come into court and ask to recover the land; but 
they make no offer to return the consideration they received for it. 

Iufants may affirm contracts after they become of age, though 
they are not previously binding on them. Any act done by them 
showing an intention to affirm, such as receiving the purchase- 
money with a full knowledge of all the facts, will be sufficient. 
(Ferguson v. Bell, 17 Mo. 347; Ward v. Steamer Little Red, 8 
Mo. 358.) And where an infant seeks to recover back his prop- 
erty, either real or personal, he must refund what he has received. 
He cannot recover so long as any part of the consideration is 
withheld. (Kerr v. Bell, 44 Mo. 120.) 

There is surely no justice in the claim of the plaintiffs. They 
have received an adequate consideration for their land; for years 
they have stood by without one word of warning or protest, and 
seen the same greatly enhanced by valuable improvements placed 
upon it by others, and they should not now be permitted to dis- 
avow their affirmance. 


The judgment will be affirmed. The other judges concur 





Aveust J. DetcHMann ef a/., Appellants, ». Jonn Dercumann, 
Respondent. 


1. Tender — Sale of real estate — Suit for specific performance — When tender 
need not be made.— When the vendor of land claims to have rescinded, 
and repudiates and denies the obligation of the contract, placing himself in 
such a position that it appears that if tender were made its acceptance would 
be refused, then no tender need be made by the vendee. In such case it is 
enough if the latter, in a suit for specific performance, offer by his bill to 
bring in the money when the amount is liquidated and he has his decree for 

performance. 











108 ST. LOUIS. 


Deichmann et al. v. Deichmann. 








Appeal from St. Charles Circuit Court. 


Chas. Dandi and Wm. 4. Alexander, for appellants, cited 
Brock v. Hidy, 18 Ohio St. 306. 


Orrick & Emmons, for respondent. 
Buss, Judge, delivered the opinion of the court. 


This is a petition for the specific performance of a contract for 
the sale by defendant to Frederick Deichmann, the father and 
husband of the plaintiffs, during Deichmann’s life, of the undi- 
vided half of some seventy acres of land situate in St. Charles 
county. In regard to some of the allegations of the petition, the 
testimony is contradictory; but it is undisputed that the legal 
title was in defendant, and that on the 15th of August, 1864, 
he and Frederick Deichmann executed a written agreement by 
which they entered into partnership in regard to the land in con- 
troversy, and that Frederick was to have half of the land and 
crops. The consideration is not very clearly stated, but the 
language must mean that Frederick was to pay the balance then 
due upon the land. John was unmarried, and it is undisputed 
that Frederick and his wife went upon the farm; that his wife 
kept house without assistance for both John and Frederick, did 
all their washing, cooking and mending, and aided them in out- 
door work ; that all three gave their whole energies to improv- 
ing and working the place, and that everything, land, stock and 
crops, were regarded as the joint property of the brothers. At 
the death of Frederick, in August, 1868, John administered the 
partnership property, and inventoried the farm and everything 
upon it as belonging jointly to himself and Frederick. Before ° 
Frederick’s death John had executed a deed to him of an undi- 
vided half, but the witnesses disagree as to whether it was ever 
delivered, John claiming that it was not, and was destroyed before 
his death because Deichmann could not pay for his interest, and 
his widow testifying that it was destroyed after his death. There 
is direct contradiction also in regard to the amount to be paid, 
z. e., the cost of the land and the amount due upon it, and as to 
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what was actually paid by Frederick. The deed to John men- 
tions $500 as the consideration, but he testifies that he paid 
much more; and as to an item of a little over $100, which was 
paid by Frederick, John claims that it was the product of the 
farm, while others testify that it was Frederick’s private property. 

The plaintiff ’s equity is clear, but the amount due Jobn is not 
ascertained and cannot be without an account. In taking the 
account the labor of the brothers should be considered as equal, 
but John did nothing to offset the labor of Frederick’s wife. 
Without it they never could have improved the place as they did, 
and though she did not actually clear land or erect buildings, she 
worked faithfully and her work was just as necessary as that of 
the brothers, and contributed to making the farm what it is, and 
was just as efficient in the production of the surplus that was 
applied toward paying for it. A reasonable amount should 
therefore be allowed for her Jabor. 

The defendant raises a legal question which probably controlled 
the action of the Circuit Court in dismissing the petition, to-wit: 
that no tender had been made of the balance of the purchase- 
money. Ordinarily such tender or offer to pay is essential, upon 
the principle that one who seeks equity must do equity. But 
in the language of the Supreme Court of Ohio in Brock v. Hidy, 
13 Ohio St. 306, ‘‘ this general rule is not invariable or without 
exceptions. And among the well-established exceptions to this 
rule is this, that when the vendor claims to have rescinded, repu- 
diates and denies the obligation of the contract, placing himself 
in such a position that it appears that if the tender were made its 
acceptance would be refused, then no tender need be made by the 
vendee. In such a case it is enough if the plaintiff offer by his 
bill to bring in the money when the amount is liquidated and he 
has his decree for performance.”? The same doctrine is held in 
Hunter v. Daniel, 4 Hare’s Eq. 420, and in other cases. In 
Cary v. Smith, 2 N. Y. 60, a tender of a deed was held to be 
unnecessary when the purchaser had notified the seller that he 
had abandoned the contract and would not take the land. The 
obligation to do equity does not require a mere useless formality, 
but a substantial willingness to perform the agreement, and that 
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willingness should be evidenced by an offer to perform, unless the 
party is excused by the circumstances of the case. 

In the present case the tender is not only excused by the con- 
duct of the defendant, but by the uncertainty as to the amount 
actually due. An account between the partners is necessary to 
ascertain it, and the plaintiffs allege that they ure ready to per- 
form whenever the amount is ascertained. Under these circum- 
stances tender is excused. 

The judgment is reversed and the cause remanded, with direc- 
tions to take an account between the parties, and upon ascertain- 
ing the amount due upon the contract, to decree its performance 
upon payment of such amount within a reasonable time to be 

named by the court. ‘The other judges concur. 


_— 





Ruta Tennison, BY HER Next Frienp, Davip E. Perryman, 
Defendant in Error, v. ARCHIBALD TENNISON ef al., Plaintiffs 
in Error. “ 


1. Practice, civil — Review, petition for.—If a defendant is in court, either by 
summons or voluntary appearance, a petition by him for review (Wagn. Stat. 
1054, 3 13) will properly be dismissed. 

2. Practice, civil — Appearance — Motion to file answer.—The appearance of a 
party and offer to file his answer, in obedience to an order of court, although 
made out of time, is a technical appearance, amounting to a motion for leave 
to file the answer. And the motion being overruled, he should except and 
move to set aside the default, and bring the case to this court by proper steps. 


Error to Washingon Circuit Court. 


Reynolds & Relfe, for Arnold, defendant in error 


The judgment by default having been rendered at the May 
term, it was irregular to enter up final judgment at that term. 
So far as Arnold was concerned, this May term was the return 
term ; he should have been allowed until the next term to come in 
with his defense, and it was error to render a final judgment 
against him at that term. (Doan v. Holly, 26 Mo. 187; Law- 
ther v. Agee, 834 Mo. 872; Lombard v. Clark, 33 Mo. 808; 
Hopkins v. McGee, 38 Mo. 812.) The offer by defendant Ar. 
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nold to appear and file answer was no appearance; nor was he 
ever served with process, nor was he made a party as representa- 
tive of one who had been served. (Wagn. Stat. 1054, § 18; 
Campbell v. Garton, 29 Mo. 343; Stewart ef a/. v. Stringer e¢ 
al., 41 Mo. 403 ; Downing v. Still, Adm’r, etc., 43 Mo. 315; 
Harbor v. Pacific R.R. Co., 32 Mo. 426; see also Smith’s Adm’r 
v. Rollins, 25 Mo. 408.) Error lies from the action of the 
lower courts on motions made after judgments, and on judgments 
on motions. (Parker v. Hannibal & St. Jo. R.R. Co., 44 Mo. 
419.) 


L. F. Dinning, for defendant in error. 


I. Arnold had voluntarily appeared to the suit, and if the 
Circuit Court committed error in entering up a default against 
him, his remedy was to move to set aside the default or interlo- 
cutory judgment and sue out his exceptions. (Campbell v. Garton, 
29 Mo. 343.) 

II. It was not error to render a final judgment at same term 
of court. (Wagn. Stat. 1053, §§ 10,11.) The law is now, if 
a defendant is in default you may take final judgment at same 
term at which you take the interlocutory judgment. The law was 
otherwise up to 1864. (See R. C. 1855, p. 1280, § 10.) 


Buss, Judge, delivered the opinion of the court. 


After a previous judgment of the Circuit Court had been 
affirmed by this court (46 Mo. 77), the present plaintiff in error, 
J. R. Arnold, presented to the Circuit Court a petition for review 
under section 18, chapter 171, Gen. Stat. (Wagn. Stat. 1054) 
claiming that he had not been summoned and had not appeared 
to the suit; and, upon hearing, the petition was dismissed. 

No evidence was offered, except in regard to Arnold’s appear- 
ance at the former trial; and if he was in court, either by sum- 
mons or had voluntarily appeared, his petition, without regard to 
the merits of his case, was properly dismissed. (See statute, 
supra, and Campbell v. Garton, 29 Mo. 343.) 

It is admitted that Arnold was not summoned, but the record 
shows that on motion he was made a party and allowed to file 
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answer by a given time. This of itself is no evidence of appear- 
ance, for it is not shown upon whose motion the order was made. 
But the record further shows that said Arnold offered to file his 
answer, but was not permitted to do so, and in entering a default 
against him the reason assigned was that he had not complied 
with the ruling of the court in regard to presenting his answer. 

The appearance of Arnold and offer to file his answer in obe- 
dience to the order of the court, was a technical appearance, a 
motion for leave to file, which was overruled, and to which action 
he might have excepted. He should then, before the cause was 
appealed and judgment affirmed, have moved to set aside the 
default if the motion was overruled, and taken advantage of the 
action of the court. 

The discretion of the court in the matter seems, as far as the 
record discloses the facts, to have been very sharply if not un- 
soundly exercised; but sufficient reasons for it might have been 
shown if the motion to set aside had been then considered. At 
any rate, Arnold, who was himself an attorney and was well 
‘advised of his rights and liabilities, chose to let the matter sleep. 
He seems to have waited to see whether the final judgment would 
be affirmed, and now seeks to obtain a new trial in spite of the 
affirmance. 

The other judges concurring, the judgment will be affirmed. 





Wii1aM H. Lez, Plaintiff in Error, v. Jonn C. B. Tomas, 
Defendant in Error. 


1. Revenue—Lots held for farming—Taz upon—Collector, when not liable.— 
{t was competent for the Legislature to exempt from taxes of the city of Pal- 
myra, land held and valuable only for agricultural purposes, and not laid out 
in town lots. (See act of Dec. 11, 1855.) But under the revenue ordinance 
of that city its assessor was authorized to ascertain these facts, and if the party 
assessed were dissatisfied with his decision he could subject it to review before 
the city council. And having failed to do so, he cannot hold the collector 
of that city in a direct action for the amount of tax collected against him on 
such land. 
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Error to Marion Circuit Court. 


H. 8. Lipscomb, with Dryden & Dryden, for plaintiff in 
error, cited State v. Shacklett, 37 Mo. 283; Elliott v. Swartout, 
10 Pet. 187; Hearsey v. Pryn, 7 Johns. 179; Ripley v. Gelston, 
9 Johns. 201; Fry v. Lockwood, 4 Cow. 454. 


H. M. Boulware, for defendant in error. 


The tax list showing jurisdiction of the subject-matter, and 
being entirely regular, the defendant is protected. (St. Louis 
Mutual Life Ins. Co. v. Charles, 47 Mo. 462; St. Louis Building 
and Savings Ass’n v. Lightner, zd. 393; Glasgow v. Rowse, 43 
Mo. 479; State, etc., v. Shacklett, 37 Mo. 280; State, etc., v. 
St. Louis County Court, 47 Mo. 594; Turner vy. Franklin, 29 
Mo. 285; Milburn v. Gilman, 11 Mo. 64.) 


Buiss, Judge, delivered the opinion of the court. 


Defendant was tax collector of the town of Palmyra, and seized 
personal property of plaintiff to make the amount of a town tax 
assessed upon his real estate. He paid the tax upon compulsion 
and under protest, and brings this suit. Several technical ques- 
tions are raised upon the record, but I will consider only the one 
pertaining to the liability of defendant. 

It is not disputed that a formal assessment was made upon 
plaintiff’s property, and that the tax list in the collector’s hands 
contained such assessment, but the plaintiff claims that the land 
was not subject to taxation, and hence that the assessor had 
no jurisdiction over it. He claims an exemption under act of 
December 11, 1855, supplementary to the act of incorporation, 
which provides as follows : 

‘* Section 1. All lands contiguous to the town of Palmyra and 
recently brought into the limits of the city of Palmyra by the act 
to which this is supplementary, which are valuable only to be used 
for agricultural purposes, are hereby exempt from taxation for 
city purposes. 

‘‘Sec. 2, This exemption shall only apply-to such lands as have 


not been laid out in lots or blocks by the owners and proprietors 
8—voL. XLIX. 
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thereof; and the true intent and meaning of this act is to exempt 
land from taxation which is used and held in good faith for agri- 
cultural purposes, and which has not been laid out in blocks and 
lots by the owners and proprietors thereof as aforesaid.” 

Plaintiff’s land consisted of three acres, and upon the trial he 
offered to prove that it was valuable only to be used for agricul- 
tural purposes and was so held by him in good faith, and had not 
been laid out in lots and blocks. This he was not permitted to 
do, whereupon he suffered nonsuit and appealed. 

It was competent for the Legislature to exempt this class of 
property from town taxes, but the question first arises whether 
the plaintiff has taken the proper steps to avail himself of this 
exemption, if in fact he came within it. The ordinance pertain- 
ing to revenue provides that the assessor shall assess all lands and 
property subject to taxation, and the mayor and council shall ‘‘sit 
as a court of appeals, to hear and determine all appeals from the 
assessment of the assessor, and to correct all errors that may be 
found in his lists.” The law and ordinance thus have provided 
tribunals for determining what property was subject to taxation, 
and it was the duty of the assessor in the first place to decide 
whether the plaintiffs property was so subject —7z. e., whether it 
was valuable only for agricultural purposes and was used in good 
faith for such purposes, and had not been laid out in lots, ete., 
subject to appeal to the city court of appeals. Here are certain 
questions to be decided, upon the decision of which depends the 
lawfulness of the assessment. The city authorities had jurisdic- 
tion over the property to determine these questions, and, according 
as they were determined, to assess it or exempt it from taxes. It 
is not a case of absolute exemption, but depended upon conditions 
upon which it was the duty of the assessor to pass; and if the 
plaintiff was dissatisfied with his decision he could subject it to 
review. He has not done that, but has chosen to pursue the col- 
lector for simply doing his duty. If the exemption was absolute, 
the collector would be bound to know it, and would be a trespasser 
for enforcing the collection of a tax upon it. But being condi- 
tional, with a tribunal to pass upon these conditions, the collector 
had a right to suppose—indeed, it was his duty to suppose— 
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that the decision of that tribunal was correct, and he could look 
alone to his precept. 

The plaintiff, then, has mistaken his remedy. He should have 
availed himself of the opportunity the law affords him to see that 
his property was properly assessed, and the collector is not liable 
unless it appear that the property was absolutely exempt from 
taxation. In that case he must take notice of the law, and he 
proceeds at his peril. (State v. Shacklett, 37 Mo. 280: Glasgow 
v. Rowse, 43 Mo. 479: St. Louis B. & S. Association v. Light- 
ner, 47 Mo. 393; St. Louis Mut. Life Ins. Co. v. Charles, zd. 462. ) 

The other judges concurring, the judgment will be affirmed. 





James Lona, Plaintiff in Error, v. A. R. Eaton, Defendant in 
Error. 


1. Practice, civil — Supreme Court — Evidence.—In law cases this court will 
not weigh the evidence. 


Error to Washington Circuit Court. 
G. I. Van Alen, for plaintiff in error. 
G. D. Reynolds, for defendant in error. 
Waener, Judge, delivered the opinion of the court. 


The action was at law, based upon a promissory note, and the 
only question involved in the case was whether there was a mis- 
take committed by the parties in making the settlement for which 
the note was given. The cause was tried before the court with- 
out the intervention of a jury, and after hearing the evidence 
the court by its verdict found that a mistake had been made, and 
rendered judgment accordingly. No instructions were asked or 
given for either side. There was no objection or exception taken 
to the giving or rejecting of any testimony. There is no point 
saved for review on any question of law, and it is not necessary 
to cite authority to show that we will not undertake to weigh the 
evidence. 

Judgment affirmed. The other judges concur. 








116 ST. LOUIS. 


Duncan et al. v. Crook. 








J. B. Duncan ef al., Appellants, v. ALLEN Crook, Respondent. 


1.. Guardian — Parent acting as curator—Duties of as such.— Where a minor 
has property independent of his parents, security must be given by the 
parent, and accounting be had in the same manner as though a stranger were 
appointed. 

2. Guardian — Curator — Sale of ward’s property — Education. —The curator 
of the estate of the ward, and not the guardian of his person, is the proper 
individual to apply for the sale of the ward’s estate, and to sell the same and 
receive the proceeds for the expenses of his education. 


Appeal from Scotland Circuit Court. 
H. M. Durkee & E. Pratt, for appellants. 


The court could not sell the minor’s estate for expenses of his 
education without a petition from his guardian. The statutes in 
point are Wagn. Stat. 675, § 17; id. 676, § 28. The guardian 
has the sole charge of his education. 


Dryden & Dryden, for respondent. 


The curator of the minor’s estate is the only proper person to 
apply for authority to sell the ward’s estate, so as to furnish 
funds for his education. (R. 8. 1845, p. 542, § 7.) The 
opposite theory has no sanction in the statute. (R. S. 1845, 
p- 549, § 12; Sess. Acts 1851, pp. 217-8, §§ 3-5.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiffs seek to recover certain real estate in Scotland 
county, and claim through the wife of J. B. Duncan, who was 
formerly Elizabeth Cline. The defendant claims through a sale 
by David Cline, as curator of the estate of said Elizabeth, and 
it is conceded that if the sale was good the plaintiffs have no 
case. The record shows that said David Cline, curator, was the 
grandfather of said Elizabeth; that he had given the land in 
controversy to her, by entering it with his own money in her 
name ; that his son, the father of said Elizabeth, was a habitual 
drunkard, had abandoned his family, and for several years before 
the sale they had resided with said David Cline, and had no other 
property than this land; that said David, the grandfather, was 
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appointed curator of the estate of said Elizabeth ; that upon peti- 
tion to the County Court of said Scotland county he was ordered 
to sell said real estate at private sale for the support and educa- 
tion of his ward, and that he sold the same in pursuance of the 
order, and paid over the proceeds to the mother for the purpose 
specified. No objection is made to the proceeding that can be 
collaterally considered, except the one which goes to the authority 
of the court to make the order, and the plaintiffs now contend 
that the statute did not authorize the sale of the minor’s estate 
upon application of its curator. 

We have adopted the term ‘‘ curator” from the civil law, and 
it is applied to the guardian of the estate of the ward as distin- 
guished from the guardian of his person. Our statute recognizes 
the father, and after his death the mother, as the natural guardian 
of both person and estate; but if the minor have independent 
property, security must be given, and accounting be had in the 
same manner as though a stranger were appointed, and in ap- 
pointing strangers the appointment must specify whether it be of 
the person or of the person and estate. *‘The guardian of the 
person, whether natural or legal, shall be entitled to the charge, 
custody and control of the person of his ward, and the care of 
his education, support and maintenance; the curator shall have 
the care and management of the estate of the minor, subject to 
the superintending control of the court ; and the guardian of the 
person and estate of the minor shall have all the powers and per- 
form all the duties both of a guardian of a person and curator.” 
(Wagn. Stat. 675, § 17.) Section 29 (p. 676) provides that the 
Probate Court shall order the proper education of minors, and 
for that purpose, when the personal estate is insufficient, it may 
order the sale or lease of the real estate. The plaintiffs contend 
that inasmuch as the natural guardian has the custody of the 
person and the care of the education of his ward, and as the 
statute does not directly specify at whose instance the real estate 
shall be sold, the curator has no right to apply for such sale, or 
to sell and receive the proceeds, but that the duty devolves upon 
the guardian of the person. 

This claim is without foundation. The guardian of the person 
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may control the education of the minor ; may do everything lawful 
in regard to it that does not involve the expenditure of his estate. 
And when the court orders his proper education according to his 
means, such guardian should have the power to decide upon the 
manner of his education, and direct all the details consistent with 
the order. But he cannot touch the estate; it is not in his hands 
or under his control, and an order upon him to dispose of it would 
be nugatory. The expenses of the child’s education, so far as 
they come out of his estate, must necessarily be provided for by 
the person who has charge of such estate; and when money is 
appropriated by the court for that purpose, more than can be met 
by his personal estate, it must be raised out of the realty; and 
who can raise it, or who can know of the necessity of so raising 
it, except the person in charge of such personal and real estate ? 
And so the subsequent sections of the statute consistently speak 
of the sales as made by the guardian or curator; as the case 
may be. 

The other objections to the sale cannot be considered. The 
application and order, being made for the word ‘‘ education,” 
gave the court jurisdiction, and the sale was properly reported 
and approved by the court. The Circuit Court gave judgment 
for defendant, and that judgment is affirmed. The other judges 
concur. 





Jacos Tamm, Respondent, v. Sanrorp B. KetLoae, Appellant. 


1. Eminent domain — Street opening — Land taken for — Adverse claimants 
— Statute of frauds — Action for money paid.— When a municipal corpora- 
tion takes land for public use, the title passes by mere operation of law, with- 
out any conveyance, and the transfer is not within the statute of frauds. 
Hence, where land claimed by opposite parties is condemned for street pur- 
poses, the rightful owner may treat the proceedings as regular and affirm the 
transfer to the city as valid, without a written transfer, as in case of the 
wrongful seizure and sale of personal property which passes by mere delivery, 
and may sue the opposite claimant for the money received by him in pay- 
ment for the land. In such case the law creates a privity of estate between 
the parties, as in case of personal property, which will lay the foundation for 
this action. 
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A suit of the latter nature is not technically a trial of title, although 
involving the question who was the true owner at the date of the survey. 
The title at the time of bringing the action is not in dispute. 

- Real estate— Mistaken boundary line — True line must govern, when — 
Adverse possession.— If two adjoining proprietors are divided bf a line which 
they suppose to be the true one, each claiming only to the true line wherever it 
may be, they are not bound by such supposed line, but must conform to the 
true one when it is ascertained. But if these proprietors fix upon certain 
monuments or clearly-defined mark of their division line, and each holds 
open, notorious and continued possession to such line, claiming it to be the 
true one; or if one holds such possession up to such boundary, claiming it to 
be the true line, and the other party acquiesces or fails to take steps to disturb 
his possession, it is adverse, and the statute of limitation will apply. 

In the absence of intention to hold adversely, however, the presumption 
will be that he designed to hold only to the true line, whatever that might be. 


tw 


Appeal from St. Louis Circuit Court. 


Knox, for appellant. 


I. The record does not show any privity between the plaintiff 
and defendant. (1 Wheat. Sel. Nisi Prius, 104.) The plaintiff, 
Tamm, was no party to the proceedings of the city of St. Louis 
v. Kellogg. The verdict and assessment of the jury was in favor 
of defendant. The verdict was confirmed and the money paid to 
defendant by the city. Plaintiff had no interest in it. By the 
payment of the money the city was entitled to take possession 
and did take possession of the land, and defendant’s title was 
vested in the city. 

II. The plaintiff did not show any legal title to the land. The 
rights of the parties to this suit depend upon whether Chouteau 
Mill creek, in 1845, was a fixed or a shifting boundary, which is 
a question of law upon the facts proved. The channel of said 
creek was actually located and fixed in 1845, by survey, and 
could not afterward be a shifting boundary line. (Ang. Wat. 
Cours., § 57; 3 Kent’s Com. 428; Mincke v. Skinner, 44 Mo. 
92-7; Primm v. Walker, 38 Mo. 94, 99.) 

III. The plaintiff testified that he claimed and now claims 
only so much land as is included in his deeds from Paul in 1847. 
Paul’s possession did not extend beyond the center of the creek 
as it was in 1845 and 1847, and if, then, the creek has moved to 
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the eastward at any time since 1847, from any cause, the plain- 
tiff’s possession is by mistake, and, under the instruction of the 
court, cannot avail him in this suit. 


E. C: Kehr, for respondent. 


‘ I. Defendant cannot say that the city did not acquire full title 
to the land; he was a party to the land commissioner’s proceed- 
ing, claimed the land in question, and received its equivalent in 
money. 

II. Land may be dedicated to public use without a deed. 
Plaintiff, in bringing this action, assents to and confirms the 
taking of his land and the proceedings before the land commis- 
sioner; this, with a judgment for the compensation assessed, 
will work a dedication of the land. (Soulard vy. City, 36 Mo. 
546 ; McKee v. City, 17 Mo. 184.) 


Buss, Judge, delivered the opinion of the court. 


The city of St. Louis established and opened Mercer street, 
appropriated land claimed by both plaintiff and defendant; the 
damages were assessed at $900, and paid to defendant, and the 
plaintiff brings this suit for the money thus received. Both par- 
ties treat the proceedings of the city authorities as regular, and 
seek to affirm them, although they might have been avoided for 
non-compliance with the statute; and the question arises, whether 
there was such privity between these parties that this action will lie. 

In order to sustain an action for money had and received, privity 
of contract is not required. As a rule, when one person has in 
his hands money belonging to another, the law implies privity, 
and an action will lie on behalf of the latter. (Floyd v. Wiley, 1 
Mo. 643 ; Hall v. Marston, 17 Mass. 575.) And when money 
has been received from the wrongful sale of the personal prop- 
erty of another, the latter may waive the wrong and recover the 
amount received. (Floyd v. Wiley, supra; Jones v. Hoar, 5 
Pick. 285 and note; Marsh v. Keating, 1 Bing., N. C., 199.) 
The fiction of a promise is now dispensed with, but the obligation 
is the same, and the title to the property thus wrongfully taken 
and sold is confirmed in the purchaser. The plaintiff seeks to 
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apply this liability to the case of one who has received pay for 
land which he claimed to own, at the suit of another who had been 
an adverse claimant; and thus, in a money action to try the title 
to real estate, or rather to decide who at a certain time was the 
owner. Ordinarily, the title to the realty cannot be tried in this 
form of action. A person who is disseized cannot recover for use 
and occupation (Edmondson v. Kite, 43 Mo. 176; 11 Pick. 9; 
2 Gill, 8327), or for money received from rents (Codman v.'Jen- 
kins, 14 Mass. 96), or sales of timber (Bigelow v. Jones, 10 
Pick. 161), or from the sale of the land itself, by showing that 
the land belongs tohim. (Bingham v. Winchester, 6 Metc. 460. ) 
The reason given for the distinction between real and personal 
property is that by ratifying the conversion of the latter, the title, 
which may pass by mere delivery, is thus confirmed in the assignee 
of the wrong-doer ; but the transfer of real estate is regulated by 
different rules, and great confusion would arise if it were predi- 
cated upon a money action. 

In the cases where parties are forbidden to try title by an 
indebitatus action, the present title is in dispute, the plaintiff is 
disseized, and seeks to recover by showing that the title is in him, 
and that he is entitled to possession, and hence that the one in 
possession holds under him as tenant; or, if the property has been 
sold, that its proceeds were received for his use. The implied 
ratification of an adverse claim cannot operate as a conveyance ; 
hence there is no privity. If, however, the title passes by opera- 
tion of law, and no deed is required, the statute of frauds is satis- 
fied, and no principle is violated by holding that the sale may be 
ratified, and that the money received should be held for the true 
owner. 

In an action of trespass against a municipal corporation for an 
illegal appropriation of land, it is held that a judgment for dam- 
ages operates as a transfer of title, or dedication to the uses for 
which it was appropriated. (Soulard v. St.- Louis, 36 Mo. 546.) 
The distinction between this case and the same action against an 
individual arises from the fact that, in order to pass title to the 
city, no conveyance is necessary, and hence the seizure may be 
treated as the true owner might treat a conversion of personal 
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property, and the title be affirmed in the wrong-doer by an action 
for damages. That action is not the same as the one under con- 
sideration, but I refer to it to show that the reason for distin- 
guishing between the effect of actions in regard to real and 
personal property arises from the different modes of transferring 
property, and when that difference ceases the construction is aban- 
doned. In both cases the city has taken property for public use. 
In the one, the owner brings trespass and confirms the title by 
receiving the value, in the same manner as though he had brought 
an action for taking his horse; in the other the city has paid the 
wrong person, and the owner, as no deed is required, may affirm 
the seizure by suing for the money which should have been paid 
to him, as he might do if his neighbor had wrongfully taken and 
sold his personal property. 

I hence infer that under the present circumstances the law 
creates a privity between the parties, and I come to the conclu- 
sion with hesitation, as it seems to create an exception to the 
rule that the title to reai estate cannot be litigated in an action 
for moriey received on its account. This is not, however, in a 
technical sense, a trial of title, and when the proceedings of the 
city have been regular, the true owner might be without remedy 
unless he could bring this suit; and if irregular, he certainly has 
a right to waive the irregularity. 

I find no error of law in the record. All the declarations of 
law asked by defendant were given, except those upon the ques- 
tion heretofore considered; he claims, however, that the finding 
of the court was contrary to its declarations of law as applied to 
the evidence, and that he should have had a new trial. 

The plaintiff, though claiming by paper title, evidently recov- 
ered under the statute of limitations. It is not disputed that 
therg was evidence tending to show possession for over ten years, 
but inasmuch as the plaintiff claimed that the land covered by 
such possession was embraced in his deed,* and that he held under 
the deed, the possession could not be adverse if he held beyond the 
true line. This claim is based upon the correct principle that 
if two adjoining proprietors are divided by a line which they 
suppose to be the true one, each claiming only to the true line 
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wherever it may be, they are not bound by such supposed line, 
but must conform to the true one when ascertained. (St. Louis 
University v. McCune, 38 Mo. 485; Thomas v. Babb, 45 Mo. 
384; Washb. Real Prop. 500.) But if these proprietors fix upon 
certain monuments or clearly-defined mark of their division line, 
and each holds open, notorious and continued possession to such 
line, claiming it to be the true one; or if one holds such posses- 
sion up to such boundary, claiming it to be the true line, and the 
other party acquiesces or fails to take steps to disturb his posses- 
sion, it is adverse. There can be no disseizin without intention, 
and in this case without claim of title; and the question is whether 
the party in possession only intends to hold to the true line wher- 
ever it may be, or whether he makes his claim and intends to hold 
to the specific line that bounds his possession. The mere fact 
that he claims that line to be the true one cannot negative the 
intention and make him hold, if mistaken, under the opposing 
claimant ; although in the absence of evidence of intention to hold 
adversely, the presumption would be that he designed to hold only 
to the true line. , 

The plaintiff and defendant were divided by a small running 
stream. Some twenty years since, the position of this stream 
was fixed by survey, and defendant claims that what before had 
been a shifting became then a fixed line, and afterward the stream 
changed its bed. Upon this point the court seems to have sus- 
tained him, but must have found, as a matter of fact, that for 
more than ten years before the appropriation of the land by the 
city the plaintiff had been in possession up to the stream as it 
then ran, claiming that it was the true division line. If so, the 
defendant was disseized, and adverse possession was held, even if 
the bed of the stream had previously changed from its location 
when so fixed by survey, in regard to which the evidence was 
conflicting. 

Most of the considerations urged by appellant were pertinent in 
the trial court but are not here. The ruling fact was found 
against him; and I am unable to find any error of law. The 
judgment will be therefore affirmed. Judge Wagner concurs. 
Judge Currier expresses no opinion. 
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Cuaupius A. Pass, Plaintiff in Error, v. Prot Knyos Iron 
Company, Defendant in Error. 


1. Mortgage with power of sale— Deed by mortgagees, when construed as an 
execution of a power — When not.—Land having been conveyed by mort- 
gage with power of sale, a simple conveyance of the property by the mortga- 
gee, without any reference in his deed to the power or to the nature of his 
interest in the property, merely conveyed to the vendee the estate and power 
of sale, subject to the mortgagor’s equity of redemption. But the deed con- 
veyed title sufficient to enable the grantee to sue in ejectment. 

In order to execute a power it is not absolutely essential that a deed should 
recite or even refer to the power, where it was manifestly the intention of the 
party to execute it. Bat where the maker has an estate which will pass 
without executing the power, and the instrument is silent on that point, as 
in the case supposed, the law will presume that he intended to convey such 
estate and no more. 

2. Mortgage — Conveyance by mortgagee after condition broken — Payment of 
amount secured, etc.— When the money secured by a mortgage is paid off by 
the assets of the mortgagor before sale by the mortgagee, sale by the latter is 
unauthorized and will convey no title. 

A mortgage, though a conveyance in fee upon conditions, is, even after 
the conditions are broken and the legal title passes, merely a security for the 
debt, which security is extinguished and the title reinvests whenever the 
debt is paid. 


Error to Second District Court. 


Emerson §& Dillingham, for plaintiff in error. 


A power may be executed without reciting or even referring to 
it if the act shows that the donor had in view the subject of the 
power. (18 Kent’s Com. 333; 2 Bro. C. C. 303; 2 H. BI. 
189; 6 Coke, 17; 8 Tenn. 118; Bradish v. Gibbs, 3 Johns. 
Ch. 551.) 

The deed which Rolfe and Jamieson executed to Van Doren was 
a good execution of the power. The fee was in them. It was not 
a sale of Johnson’s land. It was a sale of their own, and it was 
not necessary for them to refer to the deed to them. This is only 
necessary in the execution of a naked power, but not where the 
fee vested in the parties as it did here. Rolfe and Jamieson had 
no interest in the land except what was acquired by the deed from 
Johnson, hence they could sell no interest except the fee which 
they acquired from him. They were either executing the power, 
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or their deed or act was a nullity, selling and conveying as they 
did to Van Doren. Their act is either good as the‘execution of 
the power, or is utterly void. Hence, as they acted conformably 
to the power, as they only sold and conveyed what they were 
authorized to sell and in the manner they were empowered to sell, 
the law presumes it was the execution of the power, though no 
reference to the power was made in the deed they executed to 
Van Doren. The question is one gf intention. That they in- 
tended to execute a power is clear, for their act could be effectual 
for no other purpose. They had no interest in the land in contro- 
versy aside from the deed from Johnson, which they could convey. 
(2 Washb. Real Prop. 820, § 14; id. 825, § 83; 1 Pars. Sel. 
Cas. Eq. 440-2.) And where the question is between holding a 
deed to be a nullity or giving it effect by construing it to have 
been made in the execution of a power, the courts will hold it to 
have been so executed and been valid. (Sto. Eq. Jur., §§ 169, 
1062, and notes; 2 Washb. Real Prop. 335, §§ 1, 2, 3; 4 
Kent’s Com. 382, 348.) 

Rolfe had no interest in any of the other land described in the 
deed, and he could alone convey under this deed from Johnson ; 
‘* either of them,” says the mortgage. 


P. Pipkin, for defendant in error. 


I. Where the trustee does not recite his authority, it will be 
construed to convey his interest, and not to be an execution of the 
power. (2 Washb. Real Prop. 825, § 33.) A collateral power 
must be strictly construed. (2 Hill. Real Prop. 558, § 2.) The 
general rule is that a power may be executed without reciting or 
even referring to it, provided it appears that the subject of the 
power was in the view of the party. (Jd. 564, § 47.) Rolfe and 
Jamieson convey by warranty the land in controversy, together 
with another tract, to Van Doren. They sell all their right and 
title. No reference is made to the deed of trust from Johnson, 
nor to the debt secured by it. The deed of trust provides that a 
sale may be made at public auction on ten days’ notice, or, at the 
option of the trustees, at private sale. If the sale be considered 
as relating to the powers, what power was executed? what sale 
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was made, public or private? The deed purports to convey their 
title, not Johnson’s, and therefore the presumption is that only 
such title as they had, they conveyed. (2 Washb. 325, § 33.) 

II. The mortgage debt being paid, the mortgage was dis- 
charged. There was no title in Rolfe and Jamieson upon which 
their deed could operate. (1 Washb. 56, 561.) 


Buiss, Judge, delivered the opinion of the court. 


The plaintiff brings ejectment and claims title through a mort- 
gage executed in 1835 by James C. Johnson to James H. Rolfe 
and Andrew Jamieson, and a subsequent conveyance by the 
mortgagees. The defenses are, first, that Rolfe and Jamieson’s 
deed conveyed no title; and second, the statute of limitation. 

Johnson was the tax collector for Washington county, and 
Rolfe and Jamieson were sureties upon his official bond. The 
mortgage was given to indemnify them as such sureties, and it 
gave the mortgagees power to sell upon default, either at auction 
or private sale. 

In 1836 Rolfe and Jamieson executed to J. L. Van Doren a 
warranty deed of the forty acres in dispute, together with an 
adjoining forty acres belonging to Jamieson ; but no allusion was 
made to the power, and there was nothing to indicate the nature 
of the interest they had in the premises. This and the subse- 
quent conveyances constitute the same chain of title given in 
Pease v. Lawson, 33 Mo. 35, although the land there in contro- 
versy was the adjoining forty acres belonging to Jamieson, whose 
right to sell was undisputed. 

It becomes necessary to consider first whether the conveyance 
by Rolfe and Jamieson was an execution of the power, and, if 
not, what was the legal effect. 

In executing a power of sale, the conveyance, to be regular, 
should recite or refer to the power. This is the rule, and convey- 
ancers should not disregard it. ‘Still the omission of such recital 
or reference will not vitiate an attempted execution, provided it 
be plain that it was the intention of the party to execute the 
power. It is a question of intention as shown by the instrument. 
It is presumed that one who executes a conveyance designs to 
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perform a valid and effective act; hence the ordinary test, that if 
the instrument would be wholly inoperative, unless taken as an 
execution of the power, the maker will be considered as having 
intended to execute it, although no reference to the power is 
made ; but ‘‘if there be any legal interest on which the deed can 
attach, it will not execute a power.”” (4 Kent, 334; 2 Washb. 
825; White v. Hicks, 33 N. Y. 883.) If, then, in the case at 
bar, Rolfe and Jamieson had an estate in the land in controversy 
that would pass by their deed, it cannot be presumed that they 
intended to convey more than such estate. 

Rolfe and Jamieson had an estate as mortgagees, coupled with 
a power, and the effect of their deed was to convey the estate and 
power to Van Doren, subject to Johnson’s equity of redemption ; 
for a mortgage with power of sale grants the estate, subject to 
extinguishment by performance of conditions, and the power, 
coupled with an interest and irrevocable, is ingrafted on the 
estate and with the estate vests in the assignee of the mortgagor. 
(4 Kent, 147; 2 Washb. 324.) Having, then, an estate—a 
substantial interest which could pass—the conveyance furnishes 
no evidence of any intention to execute the power and thus 
extinguish the equity of redemption. 

The court, however, to which the cause was submitted, in its 
declaration, No. 5, held that ‘‘the deed executed by Rolfe and 
Jamieson to J. L. Van Doren, dated August 13, 1836, conveyed 
to said Van Doren no title to the land in controversy.” This 
was error, for though the deed cannot be deemed an execution of 
the power so as to cut off redemption, it was, as we have seen, a 
conveyance of the legal title vested in the grantors by the mort- 
gage and by conditions broken, if it were in fact broken, and 
was sufficient to enable the plaintiff to bring this action. 

The defendant offered evidence to show that the mortgage had 
been satisfied, and in reference to such evidence the court made 
the following declaration, to which the plaintiff objected: ‘* If 
the court found from the evidence that the amount of money 
secured by the deed of trust (mortgage) executed by Johnson to 
Rolfe and Jamieson, was paid off by the assets of said Johnson, 
before the sale to Van Doren, then Rolfe and Jamieson had no 
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power to sell, and Van Doren derived no title from the deed of 
Rolfe and Jamieson to him.”? This declaration conformed to the 
law as uniformly held in Missouri. 

In some of the States the mortgage with condition broken is 
held to so pass the title that it cannot revert at law without a 
deed (2 Day, 151; 15 Conn. 13), and so in some of the other 
States. The old doctrine was that the title passed upon the 
delivery of the mortgage, and after default that the estate became 
absolute at law, and a reconveyance became necessary. But the 
great preponderance of modern authority establishes the rule that 
a mortgage, though a conveyance in fee upon condition, is, even 
after condition broken and the legal title passes, merely a security 
for the debt, which security is extinguished and the title reinvests 
whenever the debt is paid. Chancellor Kent, speaking of pay- 
ment after default, and in commenting upon the old doctrine, 
says: ‘*I am persuaded that most of the courts of law in this 
country would not now tolerate a claim of title under a mortgage 
admitted or shown to have been fully and fairly satisfied by pay- 
ment of the debt.” (4 Kent, 194, notes 4 and p.) 

This point may not have been directly made in this court, but 
in all the cases bearing upon the title of mortgagees, the modern 
doctrine, which would involve the same view, has been distinctly 
held. (Kennett v. Plummer, 28 Mo. 145; McNair v. Picotte, 
83 Mo. 57; Ward v. Hildebrand, 46 Mo. 284.) In either view 
of the conveyance by Rolfe and Jamieson, whether it be considered 
as an execution of the power or as an assignment of the mort- 
gage, this declaration of law was correct ; for the condition con- 
trolled the grant, and the appointment being fulfilled, both the 
estate and power created by the instrument were extinguished. 

For the error in instruction No. 5, the judgment must be 
reversed; for we are unadvised whether the finding of the court 
was based upon the idea that no title or interest could pass by 
the deed of Rolfe and Jamieson whether the mortgage was satisfied 
or not, or whether it was found that the mortgage had been in 
fact satisfied. 

Other declarations bearing upon the effect of Johnson’s deed 
are defective, and there are defects in some which apply the 
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statute of limitations, but it is unnecessary to consider them in 
detail. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





StaTE OF Missouri, TO UsE OF JAMES Ross, Appellant, v. 
FRANKLIN CavE e¢ al., Respondents. 


1. Execution, special, what — Failure to levy damages.—An execution in pro- 
ceedings to foreclose a mortgage, recited an order to levy on the “‘ mortgaged 
premises,” and then definitely described them by metes and bounds. The 
order, as recited, also directed that if the premises were insufficient to satisfy 
the execution, then the residue should be levied of the goods, chattels, lands 
and tenements of the debtors, without specifying particularly what should be 
taken. The execution then directed that of the goods, lands, etc., “‘as above 
described,” the officer should cause to be made the debt, damages and costs. 
Apart from its recitals, the execution contained no direct command to seize 
any other property than that spoken of as ‘‘above described,” viz: the mort- 
gaged premises. Held, that the order, being to seize accurately-described 
specific property, was a special execution. 

Under that execution the officer was bound to take and sell the mortgaged 
premises; and if plaintiff in the execution were injured by reason of his 
neglect to do so, the creditor should be compensated in damages, unless he 
interfered and gave instructions at variance with the requirements of the 
execution. 


Appeal from Monroe Circuit Court. 


James Carr, for appellant, cited 11 Mo. 587; Alexander v. 
Eberhardt, 85 Mo. 475; Milburn v. State, to use of Ray et uz, 
11 Mo. 188; Douglas v. Baker, zd. 41; State, to use of Sublett 
et al., v. Melton, 8 Mo. 417; Wilson v. Huston, 4 Bibb, 332. 


W. J. Howell, for respondents. 


CurRIER, Judge, delivered the opinion of the court. 


This is a suit upon a sheriff’s bond ; the plaintiff in his petition 
assigning as breaches of the condition thereof, the failure of the 
sheriff to levy and return a special execution according to its 
command, as also the making of a false return. These alleged 


breaches the answer denies. 
9—vVOL. XLIX. 
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At the trial the execution mentioned in the petition was read 
in evidence, and the court instructed the jury that it was not a 
special execution requiring the officer in the first instance to levy 
it upon the premises therein described, and then, if the execution 
was not satisfied, to levy it upon other property ; and that, there- 
fore, the plaintiff could not recover upon the breach first assigned 
‘in the petition—that is, the breach charging the sheriff with 
neglect to levy and return according to the command of the 
execution. The instruction was fatal to this branch of the plain- 
tiff’s case. 

What was the true character of the execution? Was it special 
or general, or both? 

A special execution is one that directs a levy upon some spe- 
cific property, while a general execution is one that makes no 
such requirement, but commands a levy upon the debtor’s prop- 
erty generally. The execution in question belongs to the former 
of these classes, since it points out and definitely describes the 
property to be taken and sold. 

The judgment upon which the execution was issued would 
seem to have been rendered in proceedings to foreclose a mort- 
gage. The execution recites the judgment, together with an 
order directing a levy upon the ‘* mortgaged premises,” and then 
these premises are definitely described in the execution, the metes 
and bounds being given. The order, as recited in the execution, 
also directs that ‘‘if the same (the described premises) be not 
sufficient to satisfy said debt, damages and costs, then the resi- 
due shall be levied of the goods, chattels, lands and tenements ”’ 
of the debtors, without specifying what particular goods, chattels, 
lands and tenements shall be taken. Then comes the mandatory 
part of the execution, as follows: ‘‘ You are therefore com- 
manded that of the goods and chattels, lands and tenements as 
aforesaid of the said Frields and Warden, as above described, 
you cause to be made the aforesaid debt, damages and costs.” 
There is no direct command in the execution, apart from its 
recitals, to seize any other property than that spoken of therein 
**as above described,” to-wit, the mortgaged premises. How- 
ever inapt and badly arranged the phraseology of the execution 
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may be, there is no mistaking its purpose. The officer is 
expressly commanded to levy upon the mortgaged premises 
according to the description given in the execution; and, as 
already remarked, he is not commanded to levy upon anything 
else, although the order of court contemplated a further levy in 
case the mortgaged premises proved insufficient to pay the debt. 
The execution directed the seizure of accurately-described specific 
property, and was consequently a special execution. The officer 
could not have mistaken his duty under it as regarded the seizure 
and sale of the described premises. 

From this view it follows that the court committed error in 
giving the instruction under consideration. That instruction 
compelled and justified the nonsuit. 

Under the execution, as we expound it, it was the plain duty 
of the officer to take and sell the premises described in the exe- 
cution. If he neglected to do that, and the plaintiff was thereby 
injured, he should be compensated in damages, unless the 
neglect of the officer was superinduced by the acts and the 
instructions of the plaintiff. If the plaintiff interfered and gave 
instructions at variance with the requirements of the execution, 
and the officer followed them, and was thus led to pursue the 
course taken by him, he ought not to be held accountable. But 
these are facts to be established in evidence by the defendants. 
The burden of proof is on them. Whether the plaintiff inter- 
fered with the officer and governed his movements seems to be 
the real issue in the case, and the substantial matter of con- 
troversy between the contending parties. That issue should be 
submitted to the jury under proper instructions from the court. 

There are some other points, but it does not seem important 
to go into them. The court was undoubtedly correct in refusing 
the plaintiff’s second instruction. It ignores the question of 
interference on the part of the plaintiff. Some of the witnesses 
called by the defendant to give opinions as to the value of the 
mill property showed no acquaintance with the subject sufficient 
to qualify them to testify as experts. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 
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Tue Crry or St. Cuaries, Respondent, v. Extas C. STEWART 
et al., Appellants. 


1. Streets, widening of — Proceedings before recorder — St. Charles, charter 
of — Judgment before recorder — Appeal from — Certiorari — Section 7, art. 
tv, of the revised charter of the city of St. Charles (Sess. Acts 1869, p. 147) 
does not authorize appeals from proceedings before the recorder for the con- 
demnation of private property, but applies only to those prosecutions, whether 
in State cases or cases arising under city ordinances, in which the recorder 
can render judgment. In the case first supposed he can render no judgment, 
and the appeal, if any would lie, would be from the action of the Circuit 
Court to whom he certifies his verdict. The fact that he presides over the 
jury with power to order a new inquest, and certifies their verdict to the 
council, does not make him a judge of the case. Nor does the charter allow 
an appeal from the action of the council. If parties would review such 
action, it must be done by certiorari. 


Appeal from St. Charles Circuit Court. 


In this case the recorder refused to grant the appeal on the 
ground that there was no judgment in the case, and for that 
reason no appeal would lie; but an order having been made by 
the Circuit Court, the appeal was allowed and the trangeript was 
sent up. Before the Circuit Court the city counsel moved to 
dismiss for the reasons assigned by the recorder, but the motion 
was overruled. The decision of the Supreme Court virtually 
sustains the position of the recorder and the city of St. Charles 
on this point of jurisdiction. 


H. C. Lackland, with 2. H. Edwards, for appellants. 


I. The recorder is a judicial officer, as appears by the charter. 
(Section 7 of art. Iv, also sections 4 and 7 of art. vil.) He may 
issue an execution on these condemnation judgments by ordi- 
nance. (Rec. p. 26, §§ 11, 12.) If he does not act as a 
judicial officer in condemnation cases, then it would be taking 
property without due process of law. 

‘II. All inferior tribunals are subject to the superintending con- 
trol of the Circuit Court. An appeal is the least expensive, most 
appropriate and complete mode of exercising that control. An 
appeal will lie in every case, unless it is expressly prohibited 
by the statute. (Vide Const. Mo., art. vi, §§ 1-2, 21; Gen. 
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Stat. 1865, ch. 136, § 2; Wagn. Stat. 481, § 2; dd. ch. 188, 
§ 17; zd. 420,§ 17; North Mo. R.R. Co. v. Lackland, 25 Mo. 
515-528. ) 

III. But we rely especially on the city charter itself for the 
right of appeal. It is expressly given in section 7 of article Iv, 
Sess. Acts 1869, p. 147. 


Alexander and McDearmon, for respondent. 


The charter and ordinance make no provision for an appeal. 
Hence the appellate jurisdiction of the Circuit Court can be 
exercised only by writs of certiorari. (Snoddy v. Pettis County 
Court, 45 Mo. 861.) And the jurisdiction of the Circuit Court 
is confined to an examination of such irregularities as appear 
upon the face of the record. 


Buss, Judge, delivered the opinion of the court. 


This was originally a proceeding to condemn a part of a lot of 
defendants in the city of St. Charles for the purpose of widening 
a street, and was instituted under the seventh article of the 
amended city charter, approved March 1, 1869 (Sess. Acts 1869, 
p- 151), and an ordinance passed in pursuance thereof. From 
the finding of the jury and its affirmance by the common council 
the defendants appealed, and before proceeding to trial in the 
Circuit Court, counsel for the city presented a motion to dismiss 
the appeal. The motion was overruled, the case was tried de 
novo, and the verdict of the jury was certified to the common 
council of the city, as is provided in case of a verdict of the 
jury in the original proceeding. 

The appeal was improperly taken, for the statute makes no 
provision for appeals in a proceeding of this kind. The defend- 
ants rely upon section 7, article Iv, of the charter, before referred 
to, which provides as follows: ‘‘ The recorder shall have the same 
jurisdiction as justices of the peace within the limits of said city, 
in all State cases ; he shall have jurisdiction over all cases arising 
under any ordinance of said city, subject to an appeal in all cases 
to the St. Charles Circuit Court, and such an appeal shall be 
taken and granted in the same manner as appeals are taken from 
and granted by justices of the peace to the Circuit Court. * * * 
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The recorder shall also preside over all proceedings for the con- 
demnation of private property for public use, under article vir of 
this charter.” 

This section does not authorize appeals in proceedings for the 
condemnation of private property, but applies only to those prose- 
cutions, whether in State cases or cases arising under the city 
ordinances, in which the recorder can render judgment. In this 
case, though he seems to have some judicial power under section 
4 of article vil, yet he enters no judgment, but the verdict is certi- 
fied to the council for approval; and the appeal, if any would lie, 
would be from the action of that body. The fact that he presides 
over the jury, with power to order a new inquest, and certifies 
their verdict to the council, does not make him a judge in the ' 
case, nor does the charter allow an appeal from the action of the 
council ; but if parties would review such action, it must be by 
that common-law writ which alone can bring before the court 
the judicial action of inferior tribunals. The Circuit Court hav- 
ing no jurisdiction, its judgment is reversed. The other judges 
concur. 





Davip E. Epineron, Plaintiff in Error, v. Lypra C. Nix, 
Defendant in Error. 

1. Equity — Bill in to set aside deed — Fraud — Encumbrance —Warranty.— 
In case of a bill in equity to set aside a deed from plaintiff to defendant as 
being obtained by fraud, where it appears that the land was conveyed in 
exchange for other real estate deeded by defendant to plaintiff, which at the 
time was subject to an encumbrance, but the evidence showed no knowledge 
of the encumbrance on the part of defendant and no fraud in the transaction, 
plaintiff might be entitled to his action on defendant’s covenant of warranty 
for the amount he paid te remove the encumbrance, but he could ask for 
nothing more. 


Error to Iron Circuit Court. 
Chase §& Dinning, for plaintiff in error. 
Dillingham, for defendant in error. 
Waener, Judge, delivered the opinion of the court. 


The petition in this case was very inartificially drawn, but it was 
evidently intended as a bill in equity, and as such it was treated 
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by the court below, and upon that theory the trial was had. Its 
object was to set aside a deed made by plaintiff to defendant for 
certain lands in Iron county, upon the ground that the same was 
fraudulently obtained. The answer denied all the averments in 
the bill, and the evidence most conclusively fails to show that any 
fraud was practiced in procuring the conveyance. 

It seems that there was a mutual exchange of lands between 
the parties. The plaintiff, by a general warranty deed, conveyed 
his lands in Iron county to the defendant, who by a like deed con- 
veyed lands which she owned in Christian county to the plaintiff. 

It is not shown that any misrepresentation was made by the 
defendant at the time the contract was consummated. When 
asked if her land was free from encumbrances, she said she was 
willing to make a warranty deed for the same. The truth is, she 
had no personal knowledge that there was any lien on the land. 
A short time previous to the exchange and transfer between the 
parties, proceedings had been commenced against the defendant 
by attachment in Christian county, where the land was situated, 
and the same was attached. She resided at the time in Iron 
county, and there was no personal service of the suit instituted in 
Christian county. The plaintiff in the attachment suit supposed 
that she was a non-resident, and procured service by publication. 

Judgment was taken and the land sold thereunder, and at the 
sale one Williams became the purchaser. When the plaintiff went 
to Christian county to examine the land and look after his inter- 
est he found these facts to exist, and that Williams claimed the 
land by purchase at sheriff’s sale. But he nevertheless got posses- 
sion and rented the land to one Walker, who occupied it as his 
tenant. He then purchased the title of Williams for $50. Sub- 
sequently he sold the land to his tenant, Walker, for $300, who 
remained in possession; and to save the trouble and expense of 
getting the relinquishment of his wife’s dower to the convey- 
ance, she being in Iron county, an arrangement was made by 
which Williams deeded his title direct to Walker, the vendee of 
the plaintiff. It thus appears that the plaintiff obtained the quiet 
and peaceable possession of the land, and has never been molested 
or disturbed in that possession. He makes no offer to do equity 
or to restore to the defendant what he received. But he modestly 
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requests that he may have the land back that he sold to the defend- 
ant, and retain her land, or the consideration that he received 
therefor, besides. Courts of equity are not in the habit of admin- 
istering justice in that way. If the title which Williams derived 
from the sheriff’s sale constituted an encumbrance — which it is 
not necessary here to decide — the plaintiff might be entitled to 
have an action for the amount he paid therefor, against the 
defendant on her covenants of warranty; but under all the cir- 
cumstances of this case he could ask for no more. 

The court below found for the defendant, and its judgment 
will be affirmed. The other judges concur. + 





Norra Missourt Rarroap Company, Respondent, v. James H. 
WHEATLEY, Appellant. 


1. Evidence — Bond — Testimony touching, at date of.—In suit on a bond, 
statements of the principal at the date of its execution, in the absence of 
plaintiff or his agent, are inadmissible. 


Appeal from Audrain Circuit Court. 
Forrest & Smart, for appellant. - 


Orrick §& Emmons, and McKeag, for respondent, cited 
Howard v. Coshow, 33 Mo. 118; Wells v. Pike, 31 Mo. 590; 
Atkinson v. Nicholson, 31 Mo. 489. 


Waaener, Judge, delivered the opinion of the court. 


The defendant Wheatley executed his bond to the plaintiff, with 
Thorn and Leonard as his sureties, to secure the faithful per- 
formance of his duties as station agent at the town of Mexico. 
Suit was brought upon this bond, and the breaches assigned 
were that Wheatley had failed to account for and pay over cer- 
tain money which he had eollected for plaintiff. 

The trial was by the court sitting as a jury, and the court 
found as a fact that Wheatley, during the period covered by the 
bond, had collected, kept, and refused to account for the sum of 
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$388.33 of the money belonging to the plaintiff, and accordingly 
gave judgment for that amount against the defendants. 

There are two grounds insisted upon to reverse the judgment 
of the court below. The first is that the court erred in rejecting 
testimony, and the second is that the court improperly refused 
to give instructions asked for by defendants. The evidence 
rejected was that of Leonard, one of the defendants, and surety 
on the bond, who proposed to detail the statements of Wheatley 
at the time the bond was executed. That the court acted properly 
in excluding this evidence will not admit of a single doubt. At 
the time the conversation took place, no one was present but 
Wheatley and the two sureties. The plaintiff was not there, nor 
any one acting in its behalf, and it would be singular if it could 
be bound under such circumstances. In addition to this, the evi- 
dence, if it had been received, would have constituted no defense 
to the plaintiff’s action. The instructions asked and refused 
were to the effect that if, at the time the bond was executed, the 
defendant Wheatley was a defaulter, and that fact was known to 
the plaintiff and concealed from the sureties, they were not liable. 
These instructions were rightly refused, if for no other reason, 
because there was no evidence whatever to sustain them. 

Judgment affymed. The other judges concur. 





Levi L. Warren ef a/., Respondents, v. Davin L. Hawkins, 
Appellant. 


1. Agency — Collector liable to principal, in what cases.—In suit for moneys 
charged to have been collected on execution and not paid over, defendant 
should not be charged with goods sold defendant by the execution-defendant 
not actually applied on the execution, or not received by him as collector; 
but where, at the execution sale, he bade in property in his own name, and 
entered satisfaction of the execution to the extent of the bid as for cash 
received, and treated the property as his own, he would be liable for that 
amount to his principal. 


Appeal from St. Louis Circuit Court. 


Moore & Hawkins were a law firm employed by plaintiffs to 
collect two notes from one John H. Stokes, and brought suit and 
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obtained judgment against him. See further the opinion of the 
court, and Bryant v. Hawkins, 47 Mo. 410. 


A. W. Slayback, for appellant. 
J. N. Litton, for respondents. 


Buss, Judge, delivered the opinion of the court. 


This is one of several suits brought to recover of defendant 
the amounts of sundry collections made by the firm of Moore & 
Hawkins, composed of defendant and one Moore, who is not 
served with process. One of the causes was heard and considered 
at the March term of this court (Bryant v. Hawkins, 47 Mo. 
410,) and most of the legal questions raised by the present 
record were there determined. 

Upon the trial the jury gave a verdict for $1,769, for which 
judgment was rendered, and excessive damages were assigned as 
one of the grounds for the motion for a new trial. On examina- 
tion of the record I can find no evidence to sustain a verdict for 
over $603 and interest, being the amount of certain real estate 
bid in by defendant, to which should perhaps be added the proper 
proportion of the value of a horse received of the debtor by 
Moore. The plaintiffs claim that certain goods sold to Moore by 
the execution-defendant, Stokes, should be applied upon their 
execution. But Stokes testifies that the goods are to be applied 
upon the other claims which had priority over that of the plain- 
tiffs, and it does not appear how, by virtue of the alleged agree- 
ment, the plaintiffs can have the benefit of the transaction. IE 
they are entitled to such benefit, it must be either because the 
goods were actually applied upon their execution, or were received 
by their attorneys upon the claim, and thus were held for their 
use. But neither of these facts were shown, and hence the jury 
should not have included the amount of these goods in their ver- 
vict; and for doing so withqut evidence, the court should have 
granted a new trial, unless a remiééitur had been entered. 

The defendant also complains that he should not be charged 
with the amount of his bid for real estate, and testifies that he 
bid it off for his clients to plaintiffs. But this claim is untenable, 
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for he not only fails to show any authority for thus purchasing 
real estate for them, but the bid was in his own name ; there was 
competition at the sale; he entered satisfaction of the execution 
for the amount of the bid as for cash received, and treated the 
property purchased as his own. He will not be permitted to 
saddle his loss upon his non-resident clients, after he has discov- 
ered that there is no speculation in the adventure; and the law 
pertaining to the duties of an agent, and the rights of the prin- 
cipal to the proceeds of his operations as agent, has nothing todo 
with the question. 

Inasmuch, however, as the judgment was much larger than 
was warranted by the evidence, it should be reversed and the 
cause remanded. The other judges concur. 





JosEpH Hay, Respondent, v. JAMES SHort, Appellant. * 


1. Evidence — Supreme Court. — This court will not in a law case balance the 
evidence. 

2. Pleading — Motion to amend — Verdict — Statute of Jeofails. — An 
answer which might be a proper subject for a motion to make it more defi- 
nite, where the meaning of the pleader is unmistakable will be sufficient 
after verdict. 

3. Pleading — Recoupment — Judgment for, when in excess of amount sued 
for.— Prior to the code, if a defendant was entitled to an amount of damages 
for breach of the contract sued on, he could not, as defendant, obtain the 
“affirmative relief” to which he wis entitled, but must commence a new 
action. Now, under section 2, article x1, p. 1051, Wagn. Stat., he may recover 
in the same action the amount by which his claim exceeds that of plaintiff, 
whether such claim be in the nature of set-off or recoupment. Both species 
of cross-action are now embraced in the term “‘counter-claim.” (Wagn. 
Stat. 1015-16, 312; Language of Holmes, J., in Jones v. Moore, 42 Mo. 419, 
touching definition of counter-claim, criticised.) 


Error to Sizth District Court. 
H. C. Lackland, for appellant. 


Where the amount proved on the counter-claim exceeds the sum 
found due plaintiff, the court may give defendant judgment for 





* This case was decided at the October term, 1870, and should properly have 
been published in a prior volume. — Rep. 
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the balance. (Gen. Stat. 1865, ch. 171, § 2; id. ch. 165, 
§§ 12, 13; Nelson v. Johnson, 25 Mo. 4380 e¢ seg.; House v. 
Marshall, 18 Mo. 368-74; Grand Lodge v. Knox, 20 Mo. 433 ; 
Ogden v. Coddington, 2 E. D. Smith, 317, 323; 1 Van Santv. 
Pl. 545, 569.) 

Counter-claims embrace both set-offs and recoupments, as they 
were understood prior to the code. (Pattison v. Richards, 22 
Barb. 146; Ramsey v. Smith, 6 How. Pr. 420; 9 Van Santv. 
Pl. 545.) 


E. A. Lewis, for respondent. 








I. Defendant’s claim was not subject-matter for recoupment, 
since it does not appear to have grown out of the rent contract as 
developed in the pleadings. (Barb. Set-off, 26; Sedgw. Dam. 
431; Grand Lodge v. Knox, 20 Mo. 433.) 

II. Even were this a case of recoupment, defendant could not 
recover an excess over plaintiff’s claim. (Waterm. Set-off, § 425; 
Grand Lodge v. Knox, supra; Batterman v. Pierce, 3 Hill, 
171, 174.) 


Buss, Judge, delivered the opinion of the court. 


This was an action for rents, the value of one-third of a crop 
of corn raised upon shares, and was tried upon a counter-claim 
for damages suffered by defendant from failure on the part of 
the plaintiff to keep up his fence as he had agreed. Defendant 
obtained judgment for $21, which was recovered in the District 
Court. 

It appears that plaintiff, by a verbal demise, leased to defend- 
ant six acres of land in a field of sixty acres at a rent of one-third 
of the crop. A portion of the remaining part of the field was 
leased to another, but most of it was retained by the plaintiff. 
Adjoining the field was a pasture also occupied by plaintiff, in 
which were kept cattle, hogs, ete. The fence between the two 
fields was under his exclusive control, and defendant, by way of 
counter-claim, alleged that when he rented the land there was a 
good fence around the field sufficient to turn stock; that plaintiff, 
by the contract of rental, was to keep the fence in order, and was 
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not to permit stock to come into the inclosure, but that he let down 
the fence and left it down so that his cattle and hogs came into 
the field, destroyed the crop, etc. Defendant upon the trial 
undertook to prove the contract in relation to the fence as well 
as the damages, and the court instructed the jury that they must 
find that the plaintiff, in the contract of rental upon which the 
suit was brought, agreed to keep up the fence and keep out the 
cattle, etc., in order to sustain the demand embraced in the coun- 
ter-claim, and if they did so find they might give the defendant 
his damages, and if they amounted to more than what was due the 
plaintiff for rent they should give him a verdict for the balance. 
One of the objections to the judgment is based upon the alleged 
insufficiency of the evidence to sustain the agreement, yet there 
was evidence tending to prove this issue, and it is not for us to 
say after the verdict of a jury whether it was sufficient or not. 

The other objections to the judgment go to the right of recov- 
ery, admitting the answer to be true; and first, it is claimed that 
defendant cannot recoup his damages, because they are charged 
to have arisen from a trespass by the plaintiff. It is unnecessary 
to say what rights the defendant would have in the premises if the 
fence upon which he relied for protection were around the close 
leased by him and were under his control, and there was no 
express contract in relation to it. In that case the question 
would arise, considered in Mayor, etc., v. Mabie, 18 N. Y. 151, 
whether the act complained of was a violation of an implied 
agreement for quiet enjoyment, and was a proper subject for 
counter-claim as ‘‘ arising out of the contract or transaction set 
forth in the petition,”? or was a tort that could only be the sub- 
ject of a separate action. But the answer does not charge a 
tort., It is true it is not full and clear as to plaintiff’s posses- 
sion of the fence and his agreement, and should have been 
reformed on motion. But the objection was merely formal, the 
intent of the pleader could not be misunderstood, and it should 
be considered sufficient after verdict. The wrong complained of 
was a violation of the plaintiff’s agreement; it arose out of the 
contract upon which the suit is based, and entitled the defendant 
to relief by way of recoupment. 
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The plaintiff also objects to the judgment as rendered in favor 
of defendant because, whatever the damages proven, he could only 
reduce or extinguish the claim against him, and was not entitled 
to a judgment for any balance supposed to be his due. In con- 
sidering this point we must see whether any (and if any, what) 
changes that bear upon it have been introduced by the code. 

Under the old system this claim for damages would have been 
set up by way of recoupment, and could not have been matter of 
set-off. But these terms are unknown to the code, and are both 
embraced in the word ‘‘ counter-claim.”” Whenever the defend- 
ant claims that the contract upon which suit is brought has been 
violated by the plaintiff, and desires in the pending action to 
recoup the damages suffered by him in consequence, or whenever 
he would recover of the plaintiff a demand arising upon a con- 
tract extrinsic to that upon which the plaintiff’s demand is 
founded, in either case the new matter set out constitutes a 
counter-claim. (Holzbauer v. Heine, 37 Mo. 444; Pattison v- 
Richards, 22 Barb. 146.) The law, however, that gives or with- 
holds the right to set up one or the other, is not changed, and the 
import and scope thus given to the word ‘‘counter-claim” only 
become important in the present case in considering the nature 
and extent of the judgment to which, under the code, it entitles 
the defendant. 

It is not disputed that before the adoption of the code a 
defendant who sought to recoup his damages was not entitled to 
an affirmative judgment. He could reduce or extinguish the 
plaintiff’s claim, and no more. (Waterm. Set-off, etc., § 425.) 
Still cases sometimes arose where a defendant was justly enti- 
tled to a greater amount of damages for breach of a contract 
than was due the plaintiff according to its terms. In that 
case it became necessary for him to abandon his recoupment and 
bring a separate action, and thus two suits were prosecuted, 
when, but for this limitation, one would have settled the claims 
ef both parties. Such limitation did not then apply to the pros- 
ecution of a set-off, and now the statute has placed set-offs and 
recoupments upon the same footing. Section 2, chapter 171, Gen. 
Stat. 1865 (Wagn. Stat. 1051, § 2), authorizes judgments for 
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defendants, and provides that such judgments may determine the 
ultimate rights of the parties upon each side as between them- 
selves, and grant the defendant any affirmative relief to which he 
may be entitled. This covers the whole ground. If the defend- 
ant states ‘‘any new matter constituting a defense,” 7. e., 
presents facts showing that the plaintiff is not entitled to recover, 
the ‘‘ ultimate rights ” of each party in relation to the facts so 
presented must be determined. Or if the defendant states ‘‘ any 
new matter constituting a counter-claim,” z. e., presents an 
affirmative claim against the plaintiff, by way of recoupment or 
set-off, his ‘‘ ultimate rights”? must be determined, and any 
‘¢ affirmative relief”? must be granted him to which he may be 
entitled. This does not change the law in relation to set-offs, 
but only in relation to recoupments. Formerly, if a defendant 
was entitled to an amount of damages for a breach of the con- 
tract sued on, greater than the claim of the plaintiff, he could not, 
as defendant, obtain the ‘* affirmative relief’? to which he was 
entitled, but must commence a new action. Now no such neces- 
sity is imposed upon him, and for the amount by which his claim 
exceeds that of the plaintiff, he may recover judgment. 

Ido not find this question to have been raised in this court 
since the adoption of the code, although a remark was made upon 
the subject by Judge Ryland at the close of his opinion in House 
v. Marshall, 18 Mo. 368. But in New York (from whose statutes 
ours was copied), whenever the question has come up, the same 
view has been held as is herein given. (Ogden v. Coddington, 2 
E. D. Smith, 317; Davidson v. Remington, 12 How. 310.) 

The majority of the judges of the District Court sustained the 
plaintiff’s view of the question herein discussed; and the other 
judges concurring, its judgment is reversed and that of the Cir- 
cuit Court affirmed. 


I ought to remark that there must have been a misprint or an 
error in the report of the language of Judge Holmes in Jones v. 
Moore, 42 Mo. 419, where he is made to say: ‘‘ A recoupment or 
set-off is not of the nature of a defense or plea in bar, but admits 
the cause of action and claims an allowance in diminution of the 
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plaintiff’s demand, and it is not a counter-claim.” The last 
phrase cannot be correctly given if he intended the word 7¢ to refer 
to recoupment or set-off; for it is not only contrary to the spirit 
of the whole opinion, and contrary to the opinion of the court in 
Holzbauer v. Heine, supra, concurred in by him, but also to an 
express recognition by him of'a contrary view in Tarwater v. 
Hann. & St. Jo. R.R. Co., 42 Mo. 196. 





Wiuu1am G. CiarK, Respondent, v. Myron Ticknor ef al., 
Appellants. 


1. Landlord and tenant — State constitution — Military seizure — U. S. con- 
stitution—U. S. statute of limitation.—Section 4, art. x1, of the State consti- 
tution cannot be interposed to protect a tenant from payment of money due 
his landlord, although the money so due had been seized in the hands of the 
tenant by military authorities, to satisfy an assessment against the landlord for 
disloyalty. In so far as it protects the tenant from payment of his rent, in 
such case, it impairs the obligation of his contract with his landlord, and is 
null and void. But if the action by the landlord is not brought till more 

* than two years have elapsed after the commission of the trespass, the Con- 
gressional statute of limitation (12 U. S. Stat. at Large, 757) will constitute a 
sufficient defense. 


Appeal from St. Louis Circuit Court. 
Geo. P. Strong, for appellants. 


I. Under his general power as military commander of this 
district, General Schofield, in the emergency which existed, had 
the power to seize these rents and appropriate them to the public 
use. The necessity was apparent, and is admitted by the demurrer. 
The payment by defendant under this order, and under the com- 
pulsion of force, was a discharge of the obligation of his case. 

II. The act of Congress of March, 1862, is applicable to such 
. a case, and both in its letter and spirit embraces it, and protects 
both the officer who seized the rents and the tenant from whom 
they were seized from an action to recover them. Plaintiff can 
not recover such property or effects thus taken, either by a direct 
action, or indirectly-by an action upon the covenants of his case. 
(16 How. 164.) 
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III. The constitution of Missouri is also applicable, and 
protects both the officer and the party paying the rents. 
IV. The statute of limitations pleaded is a bar. 


Glover § Shepley, for respondent. 
WaeneER, Judge, delivered the opinion of the court. 


Plaintiff commenced his action against the defendants upon the 
covenants of a lease, alleging that he executed a lease to defend- 
ants, dated on the Ist day of February, 1859, for the term of 
five years, at an annual rent of $3,000, payable monthly; that 
defendant went into possession of the leased premises, and still 
holds them, and that he had not paid the rent reserved in the 
lease for the months of September and October, 1862; where- 
fore he asked judgment for the same. To this petition the 
defendants set up five several pleas as a defense, the substance of 
which was that in 1861 a flagrant rebellion existed in Missouri, 
and that subsequently martial law prevailed; that General John 
M. Schofield, commanding the department of Missouri, finding 
it necessary to raise money to put down the said rebellion, did 
seize and appropriate the said rents for the two months mentioned, 
and compelled the defendants by overpowering force to pay the 
same to the military authorities ; they, therefore, pleaded in bar 
of the action the eleventh article of the State constitution, sec- 
tion 4, and the act of Congress of March 3, 1863 (12 U. S. 
Stat. at Large, 757). A demurrer was interposed to the answer 
and sustained by the court, and final judgment was rendered 
thereon. The defendants appeal to this court. It is impossible 
to distinguish this case from that of The State, to use of Judge, 
v. Gatzweiler et a/., ante, p.17. The defendant in that case, 
as in this, was forced to pay the money rightfully belonging to 
another person by the direction and command of overpowering 
military authority. I have no hesitation in saying that upon 
no legal principle could the general exercising military authority 
violate the contract entered into between the plaintiff and defend- 
ants, and compel the transfer and payment of the plaintiff’s 
money to any other person. But it was done by sheer force 
of military power, and the defendants were under the neces- 

10—voL. XLIx. 
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sity of yielding obedience to what they could not resist. This 
brings them within the reasoning and decision of the case referred 
to, and as the action was not brought till long after two years 
had elapsed from the time of committing the alleged trespass or 
wrong, the statute of limitations constitutes a full and sufficient 
defense. The judgment must therefore be reversed. The other 
judges concur. 
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Srate oF Missouri ex rel. JosepH M. Sparks ef al., Relators, 
v. Evias V. Witson, JupGe or Fourta Jupicrat Crrcuit, 
Respondent. 

1. Mandamus fo inferior court having judicial functions will not lie, when.— 
Mandamus will not lie from the Supreme Court compelling the judge of an 
inferior court to issue an injunction, even in vacation, where in his opinion 
the bill shows no equity. (Wagn. Stat. 1028-9, 36; id. 1032, 3 24.) 

In suth case the judge acts in a judicial capacity, and while this writ would 
compel him to take some action in the premises it could not force him to 
render any particular judgment or decision. And no distinction exists, in 
the application of this principle, between a temporary and final injunction. 
The Supreme Court has no original jurisdiction in a suit of this character, 
and cannot assume it indirectly by passing upon a bill brought forward before 
a lower court. 


Petition for Mandamus. 
J. G. Blair, for relators. 


If there be a right and no other specific remedy, mandamus 
will lie. (Moses Mand. 17, 18.) The discretion of a supe- 
rior court in issuing it is not arbitrary but judicial. (Moses 
Mand. 18.) The granting of an injunction by a court or judge 
is a ministerial act. (4 Ark. 8302; 9 Ark. 336.) An injunc- 
tion bill which if answerable will not be refused though erroneous. 
(See 19 Penn. 211; 14 Md. 152; 15 Cal. 107; 40 Il. 388; 4 
Towa, 570 ; 16 Eng. Law & Eq. 827-35 ; 35 Barb. 373 ; 9 Paige 
Ch. 878; 3 Ark. 352.) The discretion of inferior courts must be 
sound-and legal. (41 Mo. 221.) The allowance or rejection 
of a claim against a county is not a judicial act. (46 Mo. 18.) 
A tax-payer may enjoin a tax illegally levied. (Hooper v. Ely, 
46 Mo. 505.) 
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Giving to the act of Judge Wilson the most charitable view, it 
amounts to a misconstruction of the law of the case, and this 
court holds that in such case a mandamus will issue by this 
, court. (Castello v. St. Louis Circuit Court, 28 Mo. 259.) 


Hughes, Baker & Bland, for respondent. 


Having heard the application of relators for an injunction and 
passed upon it judicially, respondent’s judgment cannot be in- 
quired into upon mandamus, nor can errors of judicial judg- 
ment be corrected by mandamus. 

Nor can he be required to decide any case or matter of judicial 
discretion in any particular manner. (Dunklin County v. Dunk- 
lin County District Court, 283 Mo. 454; Castello v. St. Louis 
Circuit Court, 28 Mo. 277; Adamson v. Lafayette County Court, 
41 Mo. 221; Ez parte Koon, 1 Denio, 644; Ex parte Jacobs, 
id; Ex parte Ostrander, id. 679; Judges of Oneida v. People, 
18 Wend. 79; People v. Judges of Duchess, 20 Wend. 658 ; 
Ex parte Mahone, 30 Ala. 50; United States v. Lawrence, 3 
Dallas, 42; Ea parte Hoyt, 13 Pet. 279; Ex parte Whitney, 
id. 404; Rex v. Justices of Wilts, 2 Chit. 257; Gray v. Bridge, 
11 Pick. 189; People v. Judges of Wayne County Court, 1 
Manning, 359; Elkins v. Atkinson, 2 Denio, 191; Chase v. 
Blackstone Canal Co., 10 Pick. 244; Griffith v. Cochran, 5 
Binn. 108 ; Regina v. Justices of Bristol, 28 Eng. L. & Eq. 160.) 

Whatever may be the opinion of this court on the construction 
of the law upon which the judge based his action and opinion in 
refusing the writ of temporary injunction, this court cannot inter- 
pose by mandamus to compel the circuit judge to adopt their 
judgment instead of his own as the rule of decision in a case 
judicially before him. The court may compel him to proceed 
to judgment, but cannot dictate what that judgment shall be. It 
cannot, except on appeal or error, review that judicial determina- 
tion. (See cases above cited. ) 

The writ will not be granted to review and correct errors in 
judicial determinations of inferior tribunals, even where there is 
no remedy by error or appeal. (People v. Judges of Wayne 
County Court, supra; People v. Judges of Duchess, supra ; 
Ez parte Ostrander, supra; Ex parte Whitney, supra.) 
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Buss, Judge, delivered the opinion of the court. 


The relators presented a petition in equity to the respondent 
as judge of the Circuit Court of Scotland county, asking for a 
preliminary injunction, pending the suit instituted by said peti- 
tion against the County Court of said county, restraining them 
from issuing bonds in payment of a subscription to the stock of 
the Missouri, Iowa & Nebraska Railroad Co., and upon hearing 
said application he refused to allow the injunction. The present 
proceeding is an application for a peremptory writ of mandamus 
commanding him to allow said preliminary injunction. The suit 
instituted by the petition is now pending in said Scotland county, 
and the first question now presented is, whether in this proceed- 
ing we can review the action complained of, and, if we think 
there is sufficient equity in the petition, order the allowance. 

It is not disputed that mandamus either lies to compel the per- 
formance of ministerial acts, or, if addressed to subordinate 
jurisdictions or tribunals exercising judicial functions, that its 
province is not to command in advance any particular judgment 
or decision, but only to proceed to act in the premises. (State 
v. Lafayette Co., 41 Mo. 221.) The-writ will not interfere with 
judicial discretion exercised by a court or judge, and if error 
has been committed some, other mode must be resorted to, to cor- 
rect it. Recognizing this principle, counsel for relators claim 
that the allowance of the preliminary injunction in vacation is a 
ministerial act, and that the judge has no discretion in the matter 
if the petition shows any equity. 

There is a distinction between a judicial discretion and an 
ordinary one. It is the duty of a judge to decide all questions 
according to law; he cannot choose not to do so. But such 
judge must decide what is the law as applied to the facts. This 
decision is an exercise of judicial discretion, in distinction from 
a discretion vested in one who is at liberty to choose whether he 
will do this or that. ‘*When applied to a court of justice, it 
means sound discretion guided by law.” (4 Serg. & R. 265.) 

We have then only to inquire whether the action sought by the 
relators.was judicial in its nature; in other words, whether in 
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deciding upon the application the judge exercised a judicial 
discretion. 

The record shows that when first applied to, the respondent 
allowed a temporary injunction until a day set, when a further 
hearing could be had, and that after hearing the parties he refused 
to continue it, upon the ground that there was no equity in the 
petition. This certainly has the appearance of judicial action, 
though it may not be decisive. The statute regulating this remedy 
points in the same direction. Section 24, chapter 167, Gen. Stat. 
1865 (Wagn. Stat. 1032), provides that injunction shall lie in 
the cases named, ‘‘ whenever, in the opinion of the court, an 
adequate remedy cannot be afforded by an action for damages ;” 
and section 1 provides that ‘‘ injunctions may be granted by 
the Circuit Court, or any judge thereof in vacation ;” and sec- 
tion 6 provides that notice shall be given the adverse party. It 
would seem that judicial action was contemplated by these pro- 
visions, as well by the judge in vacation as by the vourt upon 
the final hearing. The notice implies a hearing — the considera- 
tion of all objections —and the exercise of judicial discretion. 

That a final judgment on bills for injunction involves an exer- 
cise of judicial discretion is not denied. Indeed, discretion, in 
the ordinary sense of the word, can with more propriety be applied 
to the action of the court in this proceeding than in any other; 
for, in the language of Justice Baldwin in Bonaparte v. Camden 
& Amboy R.R. Co., 1 Baldw. Ch. 218, ‘‘ there is no power the 
exercise of which is more delicate, which requires greater caution, 
deliberation and sound discretion, or is more dangerous in a doubt- 
ful case, than the issuing of an injunction;” and Story (Eq., 
§ 863) says that the granting or refusing is a matter resting in 
the sound discretion of the court, and in section 959 5, says that 
the courts will not lay down any ‘‘rules which will limit their 
power and discretion as to the particular cases in which injunction 
shall be granted,”’ and that the jurisdiction ought to be ‘guarded 
with extreme caution, and applied only in very clear cases.” 

The books abound in observations by courts and commentators 
of similar import, implying the exercise of peculiar discretion 
upon application for injunctions ; and no distinction seems to be 
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made between a preliminary allowance and one upon final hearing. 
In Roberts v. Anderson, 2 Johns. Ch. 202, a preliminary injunc- 
tion had been allowed, and on motion to dissolve it before final 
hearing, the chancellor remarked that ‘‘the granting or continuing 
the process must always rest in sound discretion, to be governed 
by the nature of the case.” Cory v. Yarmouth & N. R.W. Co., 
8 Hare, 593, was an application to restrain the defendant from 
encroaching upon plaintiff’s legal rights, and in passing upon the 
case the vice-chancellor said: ‘* That is always a matter resting in 
the discretion of the court ;” that, if with the plaintiff, ‘‘ the court 
may, in the exercise of its discretion, grant the injunction in the 
first instance.” 

We infer that the allowance or refusal of an injunction is a 
judicial rather than a ministerial act, from the nature of the 
transaction. A ministerial act is defined by Chief Justice Chase 
in State of Mississippi v. Johnson, 4 Wall. 498, as follows: ‘‘A 
ministerial duty, the performance of which may in proper cases 
be required of the head of a department by judicial process, is one 
in respect to which nothing is left to discretion. It is a simple, 
definite duty, arising under conditions admitted or proved to exist, 
and imposed by law.” 

In Gaines v. Thompson, 7 Wall. 353, where an attempt was 
made to control the discretion of the land commissioner, Justice 
Miller, after quoting the above definition, says: ‘* The action of 
the officers of the land department, with which we are asked to 
interfere in this case, is clearly not of this character. The validity 
of plaintiffs’ entry, which is involved in their decision, is a ques- 
tion which requires the careful consideration and construction of 
more than one act of Congress. * * * It is far from being 
a ministerial act under any definition given by this court.” 

This court, in State v. Lafayette County, supra, held that a 
County Court, in accepting a sheriff’s bond, did not act judicially ; 
for ‘‘ there is nothing presented before the tribunal for adjudica- 
tion, and its action is not the exercise of a judicial discretion or 
judgment.” 

From these definitions I am drawn irresistibly to the con- 
clusion that the action of the respondent complained of was 
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judicial in its character, and that he refused to continue the 
injunction in the exercise of a judicial discretion. If the act 
was not judicial, I can hardly conceive any to be so, except a 
final judgment. It is not like a case where a judge will be 
ordered to sign a bill of exceptions, for that is his ‘‘ simple, 
definite duty,” in regard to which he has no discretion, nor is it 
like a case where a judge refuses to try a cause. That, too, is 
his clear duty, and he has no discretion but to perform it. While 
mandamus will lie in those cases, the judge will not be directed 
to sign a particular bill unless it is a true one, nor will he be 
ordered to render any particular judgment, but only to proceed 
to try the cause and render some judgment. Nor is it like a 
mandamus upon a clerk of court to issue a writ, for in this he 
has no discretion upon petition filed —it is a definite ministerial 
duty. But in an application for an injunction, the judge must 
examine the petition and exhibits ; he must carefully consider this 
somewhat complicated branch of the law; he must inquire 
whether the rights of the parties are being infringed, and 
whether they may not have a legal remedy; whether any irre- 
parable injury will arise if they are remanded to their legal 
remedy, or if the restraining order be not issued until a full 
hearing of the cause; and what damages may result to the 
defendants, more perhaps than can be recovered on a bond, from 
the allowance of the injunction. And in the examination of all 
these matters he must ‘‘ act with extreme caution,’ and ‘ the 
granting or continuing the process must always rest in sound 
discretion, to be governed by the nature of the case.” 

We have been referred to but two cases where a mandamus has 
been issued to compel the allowance of an injunction, nor have I 
been able to find others. These both arose in the State of 
Arkansas, and are, Conway ef al., ex parte, 4 Ark. 325, and Pile 
et al., ex parte, 9 Ark. 336. In that State authority is given 
the Supreme Court by statute to award a mandamus in a proper 
case to the Circuit Courts or judges, compelling them to grant an 
injunction. (Gould’s Digest Ark. Stat. 602.) The cases cited 
do not refer to the statute, and one of them undertakes to derive 
the power from the assumption that the act of the judge is 
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ministerial one. While in both cases the jurisdiction of the court 

under the statute is undoubted, I am not struck with the force 

of the reasoning in the ease of Conway, where it is sought to be 

based upon other grounds. The case cited in its support does 
\ not sustain it. 

It is said that if a mandamus is denied, parties may be with- 
out remedy in case a circuit judge should refuse to allow a 
preliminary injunction. There is certainly force in this sugges- 
tion, and it has-been considered. Cases of hardship might arise, 
although practically injunctions are issued rather too profusely 
than too sparingly. The remedy is an extraordinary one, and 
the law places it in the first instance only in the hands of certain 
officers and courts. The Supreme Court has no original jurisdic- 
tion in the matter, and we cannot take it indirectly by passing 
upon the equity of a petition before the suit is instituted. If it 
is considered that the ends of justice require that we do so, a 
statute similar to the one in Arkansas should be enacted. Until 
then we must be content with an appellate jurisdiction. 

The petition will be dismissed. Judge Currier concurs. Judge 
Wagner not sitting. 








Jutia Hieeins, Respondent, v. CATHERINE M. Pxrzer, 
Appellant. 


1. Judgments, void and voidable— When may be impeached collaterally.—The 
judgment or decree of a court of competent jurisdiction cannot be reversed or 
inquired into in a collateral proceeding, except for fraud. But a void judg- 
ment may be impeached collaterally. 

2. Married women — Contracts of, void.—The promise and undertaking of a 
married woman, as a contract, are entirely void, and she cannot be held per- 
sonally liable therefor. 

8. Married women, judgment against — Execution, sales under.—A judgment 
at law against a married woman is void, and an execution sale under it will 
convey no title. 

4. Judgment, impeachment of collaterally — Married women,— The principle 

that a party cannot impeach a judgment in a collateral protbeding, does not 

apply to the case where defendant is a feme covert and not sui juris. 
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Appeal from St. Louis Circuit Court. 
H. A. Clover, for appellant. 


I. The purchaser of land at a sheriff’s sale under an execution 
is not bound to examine into the regularity of the proceedings by 
which the execution was obtained. (Henry v. Ferguson, 1 Bai- 
ley, 512; Barkley v. Screven, 1 N. & Me. 408; Thompson v. 
Tolmie, 2 Pet. 157; Vance v. Reardon, 2 N. & Mc. 299; Giles 
v. Pratt, 1 Hill, S. C., 240.) In determining the jurisdiction 
of a court, the question whether or not the judgment be conform- 
able to the law is wholly unnecessary for determination. If the 
court have no jurisdiction its judgment is equally void, whether 
in itself it be agreeable or repugnant to the law. If the law be 
misinterpreted or misapplied, the judgment is simply erroneous. 
It is hard to conceive how the question of jurisdiction can be 
made to depend on the question whether the judgment was right 
or wrong. (Wertheimer v. Boonville, 29 Mo. 258; Colton v. 
Beardsley, 38 Barb. 51.) The test of jurisdiction is whether 
the court has power to enter on the inquiry on any supposable 
state of facts, and not whether its decision be right or wrong. 
(Martin v. Barron, 87 Mo. 305, per Wagner, J.) Here the 
judgment was regular and the execution in conformity with it, 
and in the form prescribed by the statute. Further the purchaser 
was not compelled to look. Other matters were between the par- 
ties to the judgment and the marshal — matters for the interposi- 
tion of the court. 

II. The judgment against defendant was merely voidable 
(Roarbach v. Stebbins, 40 N. Y. 62, commenting on and explain- 
ing Watkins v. Abrahams e¢ uz., 24 N. Y. 72; Miller v. Earle, 
24 N. Y. 111; Read v. French, 28 N. Y. 294; Clark v. Doug- 
lass, 52 Penn. St. 408), and not impeachable collaterally except 
for fraud (Rex v. Vincent, 1 Strange, 481; Rex v. Rhodes, zd. 
703 ; Raine’s case, 1 Lord Raym. 262; Noel v. Wells, 1 Lev. 
235; Bush v. Sheldon, 1 Day’s Cas. 170; Peck v. Woodbridge, 
3 Day’s Cas. 30; Kempe’s Lessee v. Kennedy et al., 5 Cranch, 
173 ; Burke v. Elliott, 4 Ired. 355; Diehl v. Page, 2 Green, 
143; Martin’s Lessee v. Roach, 1 Harr., N. J., 477, 548; 
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Obert v. Hammill, 3 Harr. 73 ; Doe, etc., v. Butcher, 3 Maule & 
8. 557), and is conclusive against her so long as the same remains 
as a judgment of the court. And it may be enforced by the 
ultimate process of such court to a sale of her property and a 
satisfaction of the judgment from the same, even although such 
judgment might have been avoided, as to her, by proper proceed- 
ings taken to that end. 

It is impossible to perceive why a judgment against a married 
woman should be regarded as a void judgment, when the law 
is that a judgment in favor of or against a dead man is not a 
nullity. (Lewis v. Morgan, 11 Serg. & R. 234; Abbott v. 
Lyon, 4 W. & S. 88; Warder v. Tainter, 4 Watts, 270; Cole- 
man v. McAnulty, 16 Mo. 177; Yaple v. Titus, 5 Wright, 195; 
Carr v. Townsend’s Ex’rs, 63 Penn. 202.) 

III. This was an attachment proceeding, and in effect a 
proceeding in rem. 

IV. In general, wherever an officer can justify under a writ 
he can pass a title by sale under it, if all other prerequisites to a 
sale have been complied with. (Cox v. Nelson, 1 Monr. 95; 
McKinney v. Scott, 1 Bibb, 155; Reardon v. Searcy’s Heirs, 2 
Bibb, 202 ; Coleman v. Trabue, zd. 518.) 


Moss & Sherzer, for respondent. 


I. At law the personal existence of the wife is merged in that 
of her husband. (1 Sharsw. Blackst. 441-2; 2 Sto. Eq. Jur. 
621, § 1867; 1 Rop. Husb. and Wife, 1; 1 Pars. Cont. 339-40; 
2 Kent’s Com. 107; Tyler on Inf. and Cov. 312-13.) 

Il. Being so merged, she has no separate existence, and can 
not contract, her contracts being absolutely void ab initio; can 
not sue or be sued thereon, and no personal judgment against her 
can be rendered. (5 Clarke, Iowa, 427; 3 Mylne & K. 220; 18 
N. Y. 381; 22 Barb. 381; 22 Wend. 528; 48 Penn. St. 498; 
8 Whart. 313; Young v. Paul, 2 Stock. N. J. C. 404; 1 Daniels’ 
Ch. Pr. 84; 8 Mo. 182; 2 Sto. Eq. Jur. 648, § 1397 and notes; 
1 Pars. Cont. 845 ; 4 Gill, 498 ; 17 Iowa, 396-7; 7 R. I. 538-41; 
18 N. H. 519; 1 Pet. 888; 29 Ala. 668; 16 B. Monr. 486; 
83 B. Monr. 206; 8 Rob. Pr. 216; Reeve’s Dom. Rel. 270.) 
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III. Judgments rendered against her for debt contracted during 
coverture, petition so disclosing, are void (Caldwell v. Walters, 
18 Penn. St. 79-85; Griffith v. Clark, 18 Md. 463; Burton e¢ 
al. vy. Marshall, 4 Gill, 493 ; Dorrance v. Scott e¢ w2., 8 Whart. 
8309; Morse v. Toppan, 3 Gray, 411; 7 Gray, 506; Jones 
v. Crosthwaite, 17 Iowa, 397; 16 Johns. 286; City, to use of 
Creamer, v. Bernoudy, 43 Mo. 555; 24 N. Y. 72-8; 4 Cal. 285; 
21 Barb. 549; 3 Sneed, 538; 6 Hill, 242; 2 Roper, 128; 
Roberts v. Pierson, 2 Wilson, 3; 2 Blackst. 1236-9; 9 Exch., 
W. H. G., 420, 428; Francis v. Wigzell, Mad. Ch. 147; Aylett 
v. Ashton, 1 Mylne & C. 111; 9 Ves. Jr. 188, 495, 497; 2 
Sto. Eq. Jur. 648), and may be attacked collaterally. (18 Md. 
463 ; Fithian v. Monks, 48 Mo. 521.) 


WaGner, Judge, delivered the opinion of the court. 


The only question presented by the record in this case is 
whether the judgment rendered in the St. Louis Law Commis- 
sioners’ Court was merely voidable -or absolutely void. If only 
voidable, it cannot be impeached collaterally, and it must stand 
and the rights acquired thereunder be protected till proper pro- 
ceedings be had setting it aside, vacating it, or reversing it for 
error; for it is a familiar principle that the judgment or decree 
of a court of competent jurisdiction cannot be reversed or inquired 
into in a collateral proceeding, except for fraud. Nor, standing 
on the public records, can it be deemed a nullity, provided the 
magistrate had jurisdiction of the matter adjudicated. But where 
there is no authority in a court to act, and its proceedings are 
coram non judice, then they are null and void; and in the case 
of judgments rendered thereon, no title passes by virtue of the 
execution. And where a judgment is void, advantage may be 
taken of it collaterally. (Fithian v. Monks, 43 Mo. 502, and 
cases cited.) 

The action was ejectment brought by the respondent against 
the appellant, and there was a common source of title. . Appel- 
lant’s title rested on a purchase made upon an execution sale by 
the marshal of St. Louis county, which execution was issued upon 
@ judgment rendered in the Law Commissioners’ Court against 
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the respondent and her then husband. The property in contro- 
versy, at the time and before the judgment was rendered, belonged 
to the respondent by virtue of a conveyance executed to her while 
sole. At the time of the institution of the suit, respondent and 
her husband were non-residents. The property was attached, 
service was had by publication, judgment was obtained against 
her and her husband, a special execution was awarded, and the 
property was sold and bid in by the appellant. The petition upon 
which the judgment was so rendered set out that the respondent 
and her husband, as husband and wife, were indebted to the 
plaintiff therein in a certain sum for moneys paid out and ex- 
pended at their instance and request, the same being for necessa- 
ries furnished certain children therein named. 


The Circuit Court gave judgment for the respondent, holding 
that the judgment, as against her, was utterly void, and that the 
marshal’s deed introduced in evidence was insufficient to support 
the title in the appellant. The promise and undertaking made 
by the respondent while she was a married woman was, as a con- 
tract, entirely void, and she could not be held personally liable 
therefor. This point was expressly adjudged by this court in 
Bauer ef ux. v. Bauer, 40 Mo. 61. 


Whether the wife is capable of being sued at law, so that 
jurisdiction is acquired and the judgment is simply voidable or 
reversible for error, is another question. The best considered 
cases hold that she has no capacity to be proceeded against at law, 
and that a judgment rendered against her is void. 


In Caldwell v. Walters, 18 Penn. St. 79, it is decided that a 
bond and warrant of attorney to confess judgment by a married 
woman and her husband is void as to her, and a sale of real 
estate upon such judgment, and the purchase of it during cover- 
ture by the plaintiff in the judgment and execution, did not divest 
the title. In the case just cited, the husband and wife joined in 
giving bond with a confession of judgment by attorney, in pursu- 
ance of an alleged warrant of the date of the bond. On this 
judgment an execution was issued and a levy made on the wife’s 
property, and it was sold, and the court said that the bond and 
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warrant of Mrs. Walters being executed by a feme covert were 
not merely voidable, but absolutely void. 

In Dorrance vy. Scott, 8 Whart. 313, Kennedy, J., said that a 
judgment entered against a wife by virtue of a bond and warrant 
of attorney, executed by her as a marrjed woman, is to be deemed, 
according to all the authorities on the subject, void as against her 
for want of authority to enter it, and consequently could be no 
lien on her real estate as such. In the same case the court ruled 
that a judgment so entered was so destitute of validity that a 
judgment had in the same court, on a scire facias founded on 
such judgment, was to be considered void as against the wife, 
having nothing to support it. 

In the case of Morse v. Tappan, 8 Gray, 411, a judgment 
against a married woman was, upon an agreed statement of facts 
admitting such fact of marriage, held absolutely void, and the 
objection was allowed without any writ of error or reversal of the 
judgment. 

In Watkins v. Abrahams e¢ uwz., 24 N. Y. 72, the court held 
that a confession of judgment without action by a married woman 
was void, although the consideration was money borrowed for 
and applied to the improvement of her separate estate; and it 
was further declared that when husband and wife unite in con- 
fessing judgment, it may be retained as good against the husband, 
though void as to the wife. So in Griffith v. Clark, 18 Md. 463, 
it is held that a promissory note signed by a feme covert can 
not be enforced against her by any proceeding at law, and that a 
judgment by default against her, when sued at law on such a 
note, is a nullity. 

It is very clear to my mind that the respondent was not com- 
petent to employ an attorney or make a defense in her own name. 
She was sued in a legal proceeding upon a personal contract 
altogether void at law; and shall the entry of an unauthorized 
judgment against her by default for non-appearance be allowed 
to prejudice her? The principle that a party cannot impeach a 
judgment in a collateral proceeding does not apply to a case 
where the defendant is a feme covert and not suz juris. As 
the respondent labored under a total disability andeould neither 
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contract nor be sued at law, I think the judgment of the Law 
Commissioners’ Court was void. 

It follows, therefore, that the judgment of the Circuit Court 
must be affirmed. The other judges concur. 


”™ 
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JosepH Wert eZ al., Respondents, v. Henry C. Kus, 
j Appellant. 


1. Practice, civil—Jury not a matter of right in chancery cases.— A suit 
alleging the cancellation and delivery of a note by mistake, and asking for 
relief, and that defendant be decreed to pay, etc., may properly be treated 
by the court as a bill in equity; and defendant therein is not entitled to a 
jury as a matter of right. Issues may be framed and submitted to a jury, 
but that is a matter of discretion and not of absolute right. 


Appeal from Cape Girardeau Circuit Court. 


Lewis Brown, for appellant. 


Whether the action were legal or equitable, if it involved issues, 
defendant was entitied to a jury. The ‘‘ decree” in this case 
merely found the amount of indebtedness, and was virtually 
nothing but a judgment at law. In equity the judgment must 
set for ththe facts (Marmaduke v. McMasters, 24 Mo. 51) and 
cover all the issues made. (Downing v. Bourlier, 21 Mo. 149; 
Murdock v. Finney, zd. 140.) 


Dennis §& Wilson, for respondents. 


This is properly a case of equity (1 Sto. Eq. Jur., § 167); 
hence the court properly refused a trial by jury. (Morris v. 
Morris, 28 Mo. 114; King v. Moore, 42 Mo. 551; Looker v. 
Davis, 47 Mo. 140; Brady y. Thatcher, 28 Mo. 129; Peyton 
v. Rose, 41 Mo. 237; Hickey v. Drake, 47 Mo. 869; Magwire 
v. Tyler, 47 Mo. 115.) It was not necessary that the decree 
should find the facts. (Judge v. Booge, 47 Mo. 544.) 


Waener, Judge, delivered the opinion of the court. 


This was a suit instituted by the plaintiffs against the defend- 
ant, alleging & cancellation and delivery of a certain note by 
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mistake, and asking for relief, and that the defendant be decreed 
to pay, etc. The answer was a denial of the bill or petition. Upon 
the trial the defendant demanded a jury, and the court treating 
the petition a8 a bill in equity, refused to accede to the request 
and proceeded to try the case. The judgment was for the plain- 
tiff. We see no error in the action of the court requiring a 
reversal. The petition might well be treated as a bill in equity, 
and in equitable suits a jury will not be called as a matter of 
right. Indeed, they are more properly triable before the chancel- 
lor. Issues may be framed and submitted to a jury, but that is 
a matter of discretion and not of absolute right. The evidence 
clearly justified the finding of the court, and the decree is 
obviously correct. 
Judgment affirmed. The other judges concur. 
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W. W. ANDERSON, ADMINISTRATOR OF MILDRED Gentry, Re- 
spondent, v. JAMES R. Hance anp James H. Gorpon, 
Appellants. 

1. Witnesses —Where party is dead, children of other party may testify.— 
Where one of the parties to a contract or cause of action is dead, the statute 
excludes the other party in interest from testifying, but not his children. 

2. Promissory notes—Ezecution—Denial of, may be sworn to, when.—Where 
defendant in a suit on a promissory note was no party to the instrument, 
but through mere inadvertence failed to verify his denial of its execution, 
(Wagn. Stat. 1046, 3 45) he should be permitted on suitable terms to make 
the affidavit. 


Appeal from Montgomery Circuit Court. 


F. J. Bowman, for appellants. 
Henderson § Dyer, and H. C. Hayden, for respondent. 


CuRRIER, Judge, delivered the opinion of the court. 


This suit is founded upon a check alleged to have been drawn 
at Montgomery City, Missouri, by the defendants, on Gaylord, 
Leavenworth & Co., of St. Louis, payable to the order of Mildred 
Gentry on presentation, the check bearing date April 14, 1868. 
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It is alleged, however, that the check was drawn at Montgomery 
City on the 15th day of May, 1868, and ante-dated as above, 
and that it was duly presented for payment on the 23d day of the 
same month, and duly protested for non-payment. This check is 
sued on as evidencing an original cause of action. The defend- 
ants by their answer deny the drawing of the check as alleged, 
and also deny all the material allegations of the petition. Having 
thus put in issue the facts alleged in the petition, the defendants 
then go into a long statement in regard to a check (not alleged 
to be the same as the original of that described in the petition) 
which they aver was drawn by the firm of Gordon & Hance on the 
14th day of April, 1868; the parties to it, according to the 
answer, being the same as the parties to the check mentioned in 
the petition. The answer, however, fails to show any connection 
between the check described in the petition and that described in 
the answer; and it is difficult to discover from the pleadings what 
the latter had to do with the former. For aught the pleadings 
show, the two checks evidenced two separate and independent 
transactions. The facts alleged in the answer and relied upon to 
show negligence in the presentation of the check therein set out 
as drawn on the 14th day of April, 1868, have no tendency to 
show negligence in the presentation of the check alleged to have 
been drawn on the 15th day of the following month. In the pres- 
ent aspect of the case [ shall not further consider the question of 
negligence. 

The defendants in their answer denied the drawing of the check 
sued on, but neglected to verify the denial by affidavit, as required 
by statute (2 Wagn. Stat. 1046, § 45) when it is intended to 
dispute the execution of an instrument declared upon as the foun- 
dation of the action. The check was therefore read in evidence 
as though the execution of it had been admitted, and there is no 
valid objection to the action of the court in allowing the check to 
be so read. The check is not sued upon as having been executed 
by a firm, but as having been executed by the defendants under 
a particular name. 

But the answer, as a second affirmative ground of defense, 
alleged a settlement and satisfaction of the plaintiff’s claim. 
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These allegations were replied to and denied. In order to prove 
the alleged settlement, the defendants called as a witness one 
James H. Gordon; but the court excluded his testimony, appa- 
rently upon the ground of his relationship to one of the defend- 
ants. The bill of exceptions states the facts on this subject as 
follows: ‘‘The defendant then offered to prove by Mr. Gordon 
the settlement made by Mr. Hance with Mrs. Gentry. The plain- 
tiff objected on the ground of the incompetency of the witness ; 
James H. Gordon being the son of Ann Gordon, a co-defendant, 
Mrs. Gentry being dead.”” It will be seen that the objection here 
is not that the witness was a party to the contract or cause of 
action sued on, or that he was a party to the suit, but that he 
was the son of one of the parties. The exclusion of the testimony 
on the ground stated is wholly indefensible. Where one of the 
parties to a contract or cause of action is dead, the statute 
excludes the other party in interest from testifying, but not his 
children. (Gen. Stat. 1865, p. 586, § 1.) 

But there is a James H. Gordon who is joined as a defendant 
in the suit. Whether this defendant is the same James H. Gor- 
don who was called as a witness, the record fails to show. The 
defendant James H. Gordon, in common with the other defend- 
ants, denied the execution of the check in suit, and in a separate 
answer alleged as a defense that he was not a member of the 
firm of Gordon & Hance (Gordon & Hance being the drawers of 
the check), and that he was in no way responsible upon their 
contracts. This defense was excluded on the ground that the 
execution of the check was admitted by the pleadings, the answer 
denying its execution not being sworn to. Gordon then asked 
leave to verify his answer by affidavit; but the application was 
overruled on the ground that the evidence on the part, of the 
plaintiff was closed. Under the circumstances we think Gordon 
should have been permitted, on some proper terms, to have filed 
an affidavit to the truth of his answers. As the case stood, he 
was entrapped and his defense cut off, through mere inadvert- 
ance. His separate answer shows that he was not a member of 
the firm of Gordon & Hance, and that he was defending on the 
ground that he was no party to the instrument sued on. If his 
11—voL. XLIX. 
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defense was true it would be the grossest injustice to involve him 
in the liabilities of Gordon & Hance. As already remarked, on 
some suitable terms he should have been permitted to have 
remedied the oversight of his attorney, and placed himself in a 
position to avail himself of his defense. 

For the reasons already indicated, the judgment will be 
reversed and the cause remanded. The other judges concur. 











Henry C. Peak et al., Appellants, v. J. Lav@Huin et ai., 
Respondents. 










. Equity — Partition sale of lands under — Person having interest not a party 
— Action to set judgment aside, ete.— Une claiming an interest in lands sold 
in a partition suit, to which he was not a party and by which he was not 
bound, is not entitled to a decree in a court of equity setting the proceedings 
aside on the ground that the same were fraudulent and void. 

f | 2. Practice, civil — Demurrer — Filing of out of time.— Permission to file a 
it demurrer after the time originally fixed for pleading has elapsed, may be 
exercised in the sound discretion of the court. 





















Appeal from Scott Circuit Court. 


Ellis §& Brown, for appellants. 
Davis, Thoroughman & Jones, for respondents. 


Currigr, Judge, delivered the opinion of the court. 


This is a suit in equity, brought to set aside the judgment and 
proceedings in a partition suit to which the plaintiffs were not 
parties. The plaintiffs, however, claim to hold an individual 
interest in the lands embraced in the partition suit, and allege 
that the proceedings and judgment therein were fraudulent and 
void, and on that ground seek to have them set aside and held 
for naught. That seems to be the substance and result of the 
petition, although it is greatly overloaded with irrelevant and 
superfluous matter. 

The Circuit Court sustained a demurrer to the petition, and we 
are asked to review its action in that respect. It has not been 
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explained to us how the present plaintiffs can be injuriously 
affected by the proceedings complained of. They were not par- 
ties to them and not bound by the result. They were not only 
not parties, they do not claim to hold under any one who was, 
nor do they claim to have purchased pendente lite. How, then, 
can they be prejudiced by the result of that suit? No right of 
theirs was involved, and consequently no right of theirs was 
adjudicated. 

It is, moreover, claimed, and the plaintiffs’ counsel have asserted 
the proposition in their brief, that the judgment and proceedings 
in question were not only voidable, but absolutely and ‘ utterly 
void.”? Why, then, come into a court of equity to set them aside? 
If the proceedings were not only voidable, but ‘‘ utterly void,” 
the judgment therein rendered cannot seriously embarrass the 
plaintiffs in asserting their rights in any appropriate suit, or cloud 
their title. But the effect of the proceedings, however valid, did 
not extend beyond the parties to the litigation. The rights of 
the plaintiffs, they not being parties, were not compromised by 
the judgment therein rendered. That judgment is no bar to any 
suit they may bring to vindicate their supposed property interests, 
nor can it be an impediment in their way in the prosecution of 
such suit. 

It is not perceived that the court erred in sustaining the demur- 
rer. The court permitted the filing of the demurrer after the time 
originally fixed for pleading had elapsed. That was a matter 
within the discretion of the court, and its discretion in that 
respect does not appear to have been unsoundly exercised. If 
the petition stated no cause of action it would be folly to subject 
the parties to the expense of procuring evidence. 

The judgment will be affirmed. The other judges concur. 
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F. P. Daron ef a/., Respondents, v. Joun E. Mowry, 
Appellant. 


. Judgment affirmed. 
Appeal from St. Louis Circuit Court. 


T. S. Espy, for appellant. 
C. C. McClure, for respondents. 
Currigr, Judge, delivered the opinion of the court. 


This is a suit for partition, in which the appellant was joined 
as a party defendant. He answered, for substance, admitting the 
allegations of the petition, but averred that he had made improve- 
ments upon a portion of the common property, for which, as he 
claimed, he ought to be considered and compensated in dividing 
up the estate. These allegations were replied to and traversed. 

When the cause came on for trial, the appellant failed to 
appear, and a decree for partition was rendered in accordance 
with the prayer of the petition. Subsequently the appellant 
moved to set aside the decree, founding the motion upon the facts 
detailed in an affidavit filed therewith. The motion was over- 
ruled, and the appellant excepted, and brings the case here by 
appeal, the estate in the meanwhile having been divided, and the 
report of the commissioners appointed in the case duly approved. 

The affidavit upon which this motion was founded shows no 
such diligence that we can say the discretion of the Circuit 
Court was unsoundly exercised in overruling the motion. On the 
other hand, the action of the court seems to have been quite 
proper and befitting the case. No errors are shown in the record 
which would warrant a reversal, and the judgment will accord- 
ingly be affirmed. The other judges concur. 
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HannipaL & St. JosepH Rarmroap Company, Defendant in 
Error, v. Martin A. Muper, Plaintiff in Error. 


1. Eminent domain — Railroads — Statute— What uses public.—The Hanni- 
bal & St. Joseph R.R. Co. are authorized under the statute (Wagn. Stat. 298, 
@ 2, subd. 7) and charter (3 5), to condemn land for purposes of depots, 
engine-houses and repair-shops. Such use is a public use, for which property 
may be taken against the owner’s consent. 

2. Railroads — Condemnation of lands — Proceedings for — Allegations in.— 
In proceedings to condemn lands for railroad purposes, an allegation in the 
petition that the parties could not agree upon the proper compensation to be 
paid for the land proposed to be taken, is a sufficient averment of the fact of 
disagreement to put the adverse party upon his defense upon the merits. 

8. Eminent domain — Benefits, assessment of — Exceptions, etc.—Where pro- 
ceedings of commissioners appointed to assess damages for taking of railroad 
lands are reguiar, and there is nothing to show that they erred in the princi- 
ples upon which their valuation was made, exceptions to the proceedings 
should be overruled. 


Error to Marion Circuit Court. 


James Carr, for defendant in error. 
H. J. Drummond, for plaintiff in error. 
CurRIER, Judge, delivered the opinion of the court. 


This was a proceeding under the statute to condemn for the 
plaintiff’s use two parcels of ground lying within the corporate 
limits of the city of Palmyra. One of these parcels, as the peti- 
tion shows, was required for a roadway in connecting the tracks 
of the plaintiff’s railroad, and the other for a site for a depot, 
engine-house and repair-shops. In accordance with the prayer of 
the petition, commissioners were appointed, who in due time 
returned into court a report of their proceedings. One of the 
defendants, Muder, filed exceptions to this report, urging, among 
other grounds of objection to it, this: that the statute does not 
authorize the condemnation of land for the proposed building 
site, and that the use proposed was not a public use for which 
private property could be taken against the owner’s consent. 

The plaintiff’s charter, section 5, authorizes it to take and 
hold lands for ‘‘ depots, landing-places or wharves, engine-houses, 
offices, machine-shops, warehouses and water-stations.” The 
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general law in relation to railroad corporations (Wagn. Stat. 298 
§ 2) also provides that such corporations may ‘‘ erect and main- 
tain all necessary and convenient buildings, stations, fixtures and 
machinery for the accommodation and use of their passengers, 
freight and business.”” There is no mistaking the object of these 
provisions. In Illinois, where the statute is much less specific, 
it is held that the grant by the Legislature of a right to construct 
a railroad with such ‘‘ appendages” as might be deemed neces- 
sary and convenient for its successful operation, vested the com- 
pany with power to acquire land through the process of condem- 
nation for turn-outs, depots, engine-houses, shops and turn-tables ; 
these things, in the judgment of the court, being necessary con- 
veniences in conducting the business of a railroad corporation. 
(Chicago, Burlington & Quincy R.R. v. Wilson, 17 Ill. 123; 
Low v. Galena & Chicago R.R., 18 Ill. 824.) 

The adjudications in New Jersey and Louisiana on this subject 
are to the same effect. (8 Zabr. 510: 1 La. Ann. 128.) The 
principle of the decision in Eldridge v. Smith, 34 Verm. 484, is 
in harmony with the other decisions referred to. All these adju- 
dications proceed upon the assumption that the appropriation of 
land for the purposes stated in the plaintiff’s petition, is an 
appropriation of private property to a public use. See further 
on this subject 1 Redf. Railw. ch. 11, where the authorities are 
collected and elucidated. 

As to the petition and the proceedings under it, I discover no 
substantial error or defect. The petition alleges, in the language 
of the statute, that the parties could not agree upon the proper 
compensation to be paid for the land proposed to be taken; and 
that was a sufficient allegation of the fact of disagreement to put 
the adverse party upon his defense upon the merits. The pro- 
ceedings of the commissioners were regular, and there is nothing 
to show that they erred in the principles upon which their valua- 
tion was made. The exception on that subject was therefore 
properly overruled. (St. Louis & St. Joseph R.R. v. Richard- 
son, 45 Mo. 466.) 

The judgment will be affirmed. The other judges concur. 












